assignment 1:______________________________________________________________
Introduction to Human Rights Issues and Discourse
Reading

For Class 1, our reading was a series of excerpts from recent news articles and human rights reports on a variety of subjects. I don’t think that any one of them is of particular importance to the course (and so won’t go through each in detail). Rather, they’re meant to highlight themes that Alston considers signficant/relevant to the course, supposedly organized in the following order: 

1) specific human rights issues

a) US Defends Detention at Airports

i) Origins of Rights: Natural (inherent in all of us) vs. Positive (recognized by govts, which define to whom and how far they go). US positivistic view clear in its policy toward noncitizens. 

ii) Holders of Rights: All humans? Citizens? Only those w/in government’s “jurisdiction?”

iii) Relationship between int’l law and domestic law. How to get international standards into domestic law?

b) HRW Report on Enemy Combatants

i) Value of formal legal classifications (HR is about moving from general, normative statements to the details of what they mean) VS. Problem of the over-legalization of HR

ii) Importance of definitions: What constitutes torture, cruelty, etc.? HR is about moving from grand normative statements to fine details of exactly what they mean.

iii) Dimension of globalization, resulting importance of establishing an int’l legal regime.

iv) Role of int’l organizations

c) Guantanamo to Stay, says Cheney

i) Sentiment that fight against terrorism changes all rules

d) No Contractors Yet Face Abu Ghraib Charges

i) Issue of HR abuses by and impunity of private contractors

2) national-level policy responses 

a) UK’s policy toward noncitizens in aftermath of 2005 bombing

i) Counter-terrorism measures by EU country violating basic HR: exclusion and deportation of non-UK citizens expressing “extreme views in conflict with UK culture of tolerance”

b) Expulsion illegal, UN tells Clarke

i) HR discourse, in this case by UN, rebuffed by govt frustration with unbalanced focus on rights of terrorists. Notion that bombing victims’ HR more important than terrorists’ HR.

c) Afghan abuse sentence ‘lenient’

i) Occupied country’s frustration with effective immunity granted to occupying power’s soldiers for abusing detainees. Importance of proportionate punishment for HR violations.

d) China outlaws sexual harassment

i) Growing acceptance of int’l HR norms throughout world

ii) Judicial enforcement of int’l HR norms in domestic courts 

iii) Law vs. Values

e) Court in Hong Kong Invalidates Anti-Sodomy Law from British Era

i) Courts’ role in HR movement

ii) Extent of cultural change which HR demands

f) Secular Iraqis Say New Charter May Curb Rights

i) How far are int’l HR standards transplanted
ii) How far can charter go and what techniques are used to signal absolute dramatic change
g) Saddam tribunal struggles for credibility

i) National attempts to adopt int’l HR standards. (relevant to prior 2 articles)

ii) How far should int’l community push? When is the best the enemy of the good? 

iii) When to make concessions in the HR area?

h) Report Adds to Criticism of Colombian Disarmament Law

i) Should/can int’l community change what society decides democratically to do? 

3) bi-lateral sanctions 

a) Israeli Soldiers Report Reprisal Killings of Palestinians

i) Reprisals – sometimes OK? Not at all? What’s the test? (Empirical vs. Normative)

b) US Faults 4 Allies Over Forced Labor

i) Willingness to criticize allies over some HR issues, but unwillingness to levy sanctions.

c) Robertson Suggests US Kill Venezuela’s Leader

i) Targeted assassinations.

4) role of int’l orgs

a) Statement by Ghaddafi to African Union

i) Demonstration of belief that HR is really just a way to screw weak countries

b) Putin Pledges to Improve Russia’s HR Record

i) Role of regional orgs in inducing compliance by countries

ii) Nature of problem: institutional culture/mentality vs. practical 

c) ICG Report on Zimbabwe’s Operation Restore Order

i) Importance of overt international pressure for constructive change in solving governance and HR problems
d) China will ‘protect Mugabe at UN’

i) Inefficacy of UN system. Illegitimacy of Sec. Council. 

ii) Example of a thorough NGO report and a UN special envoy on a certain HR situation of concern, but their efforts are handicapped by a Sec. Council member. 

e) Rights Agency Urges US Not to Deport AIDS Patient

i) Ignorance of regional HR bodies (in this case, the Inter-American Commission on HR)

f) Angola Must Comply w/UN Freedom of Expression Ruling

i) Role of NGOs in HR movement – here, following up on HR Committee’s decisions. 

g) US ‘Thumbs Its Nose’ at Rights, Amnesty Says

i) International bodies expanding their reach into domestic issues b/c of gaps in Const
h) Rights Group Defends Chastising of US

i) Unresponsiveness of govts to NGO reports on their HR abuses. 

ii) Problem of over-stating issues, losing credibility. Important t read HR docs w/a critical eye.

i) Tony Evans, Int’l HR Law as Power/Knowledge

i) Int’l HR law privileges one concept of human rights (free market, democracy) over others, but there’s no consensus that that concept is superior. Also, focusing on law means redress of consequences, but no solution to causes of HR violations. Int’l HR law as part of prob.

Notes – Intro to Course

1) Paradox of HR regime, which gives us many reasons for optimism, but also faces many challenges

a) Reasons for Optimism 

i) Substantive Shift in Focus of Int’l Law 

(1) Pre-WWII, total deference to state sovereignty, no interest in/right to focus on what states were doing to their populations. Post-WWII, that has completely changed.

ii) Creation of HR Discourse

(1) Up through 70s/80s, HR law was still largely disregarded by state actors. 

(2) Now, even the most powerful countries make an effort to appear as if their policies comport with HR norms and have adopted HR as part of their discourse. 

(a) US claims not to be violating HR in Guantanamo, Afghanistan, Iraq

iii) Impact on Domestic Level

(1) Part of US domestic decisions

(2) Many countries have included it in their constitutions

b) Highlighted Challenges

i) Inherent challenge: HR law is designed to constrain govts BUT they design and run it.

ii) Current challenge: argument that “old” HR regime isn’t meaningful w/r/t int’l terrorism 

iii) intl human rights system is incompatible w/necessary domestic/cultural/social standards

iv) pretentions of intl organizations to reach inside country and say, not do something

2) Course will focus on: 

a) US actions in HR field

b) Int’l institutional arrangements

c) UN HR system

d) Women’s rights

e) Economic and social rights

f) Non-state actors

g) Critiques of IHR
ASSIGNMENT 2:___________________________________________________________
From Death Row to Execution: The Global Framework for  Contemporary Human Rights Discourse
P. 18-54 and the short article
I. International Status of the Death Penalty (DP): int’l law is fairly ambivalent

a. Amnesty Int’l: if you believe in human rights (HR), you can’t believe in the DP

i. BUT: more countries retain the DP than have abolished it

ii. AND: some countries, e.g. China, think it’s crucial to the justice system

b. ICCPR: Art. 6 permits the DP for the most serious crimes in states that currently have it (§ 2), but urges its abolition (§ 6)

i. 2nd Protocol requires abolition of the DP (C. & W. Europe have done so)

c. UN Commission on HR: calls on states to abolish the DP

d. UN Security Council: genocide in Yugoslavia & Rwanda not punishable by death

e. U.S.: Gregg v. Georgia permits the DP, but individualized sentencing is required

f. The main question: is HR law on a par with domestic law or overarching to it?
II. Catholic Comm. for Justice & Peace in Zimbabwe v. A. G., Zimbabwe S. Ct. (1993)

a. Facts: 4 men awaited execution with 6-year delay and degrading prison conditions

b. Issue: Is the delay inhuman/degrading punishment under Zimbabwe Constitution?

c. Reasoning: Judge draws on int’l judicial and academic discourse as well as contemporary norms of the people of Zimbabwe (note that int’l HR can be a cohesive common ground from which judges can develop law):

i. India: 8 year delay from date of sentence forward could be mental torture

ii. Some U.S. state courts: Delay is per se ground for constitutional attack; holding D accountable for appellate delay penalizes the exercise of legal rights (however the Supreme Court hasn’t decided the issue)

iii. U.K. dissent: Delay could make the DP inhuman

iv. European Court: Extradition to U.S. violates prohibition on torture because D would be subject to long delay (6-8 years) awaiting death

v. Zimbabweans would be disturbed by the long delay and agony

d. Holding: Imprisoning someone on death row violates the Zimbabwe Constitution’s prohibition on inhuman treatment.  Life imprisonment imposed.

e. Observations: Rather unconvincing collection of only supportive opinions that purports to examine int’l consensus, even though anti-DP isn’t the int’l consensus

i. Selective opinion: seems to have decided the case, then justified it

ii. Opinion doesn’t mention ICCPR, though Zimbabwe has ratified it

iii. Very brief as to why Zimbabweans would be “shocked”

1. thus the opinion has a heavy focus on int’l opinion rather than domestic law (many U.S. judges are against such an approach)

2. judge has to be careful citing domestic opinion, because often national consensus favors the DP (e.g. China)

a. REPLY: nobody in the general public knows how the DP is actually imposed (e.g. how often, how accurately); relying on domestic public opinion isn’t justified in legal opinions

iv. Holds the delay unconstitutional; skirts issue of DP’s constitutionality

1. a common approach, since many courts think arguments against the DP itself are difficult to make

2. relies most heavily on the mental anguish of awaiting death

a. BUT: does this imply immediate executions would be ok?

v. Decision goes to core of HR: nobody ever forfeits their HR, so courts must consider the elements of imprisonment, and balance it with victims’ rights

III. Two Conflicting Approaches

a. Pratt v. A. G. for Jamaica, UK Privy Council (1993)

i. Holding: Any delay of more than 5 years is a strong case for inhuman punishment, so states must ensure swift executions

ii. Observations: The 5 year line seems arbitrary and may just create an incentive for governments to execute faster

1. Refuses to hold D responsible for delay caused by appeals

2. Assumes life is better than death from a HR perspective

a. This way, those who prefer death can just stop appealing

b. Errol Johnson v. Jamaica, Human Rights Committee (1996)

i. Holding: Detention alone for any given period of time doesn’t violate the ICCPR (Art. 7) prohibition on inhuman punishment

ii. Observations: Concern was that encouraging speedier executions = more executions, which is contrary to the ICCPR goal to abolish the DP (Art. 6)

1. Anomalous results: ICCPR would permit only quick executions, so appellate protections could be greatly reduced

c. Which approach is better: ultimately we must admit that there are some issues that aren’t susceptible to a definitive HR analysis (both approaches are justifiable)

i. Many NGOs, however, would argue that humaneness must prevail

IV. State v. Makwanyane, South African Constitutional Court (1995)

a. Issue: Is the DP permitted under the transitional constitution ending apartheid?

b. Decision Process: Considers int’l law and comparable foreign case law (an approach contrary to the isolationist dissenters in Roper v. Simmons)

i. Treats foreign case law as useful guidance, but not mandatory; if you’re at odds with other countries in the same circumstances, must examine why

ii. Reads clauses prohibiting inhuman punishment in conjunction with those granting the rights to life, dignity, and equal protection (EP)

1. Germany and Canada have interpreted “dignity” to oppose the DP; ICCPR disallows extradition to countries with the DP 

2. EP: death is different, so extra procedural safeguards are required to prevent arbitrary decisions, but this leads to delay and expense

3. Public opinion is irrelevant: court must interpret without fear

c. Holding: DP destroys life and liberty, is arbitrary and final, and thus it’s cruel and unusual, in violation of the constitution.  Further, the DP is unreasonable (no proof that death is a greater deterrent than life) and unnecessary (life imprisonment is sufficient for retribution and to express moral outrage).

V. A Utilitarian Approach

a. From a utilitarian perspective, HR doesn’t have much future, because it involves looking at empirical data to determine whether a right creates more harm or good

b. So if evidence saying executions save lives is correct, DP is obligatory

c. And many HR guarantees may create less optimal empirical results than desirable

d. Thus, it’s problematic to analyze the right to life from only a utilitarian standpoint

i. I.e. there must be some invocation of natural law or something else…

ASSIGNMENT 3:___________________________________________________________
Laws of War and Customary International Law
P. 56 – 81
Chapter 2: Up to Nuremberg: Background of the Human Rights Movement

Intro (p.56-59)  Statute of the International Court of Justice (ICJ): 

1. created by UN Charter, the judicial organ of the UN.  Similar to the Court created by the League of Nations.  
2. Article 38 is the general leaping off point for discussions about sources of international law.  It says that international decisional law comes from:
a. International conventions
b. International custom
c. General principles of law recognized by civilized nations
d. Domestic judicial decisions and teachings (which are instructive, but not binding)
3. It’s influence is felt among other courts & tribunals.
A. Laws of War and Customary International Law (p. 59-81)

1. The Paquete Habana (US Supreme Court, 1900) (p.59)

a. Issue: fishing boats condemned as a prize of war.  Does international law prohibit the capture of innocent “enemy” fishing boats during war?  

b. Holding: Fishing vessels cannot be prizes of war.

c. Reasoning: (This is the point of this case) There is no formal law governing.  Looks to both international humanitarian law and to customary law of “civilized nations” through the writings of jurists and prior decisions by other countries on this issue. There is a sense of reciprocal advantage here regarding the adoption of international law (it is not altruistic).  Note that the world community considered here is fairly small & cohesive.

d. Dissent: highlights the same concerns with international customary law raised today.  States that there is no reason to adopt rules of other nations (except England) that the legislature and executive haven’t explicitly adopted.  Strong deference to the executive, especially in times of war.

2. Comment on the Humanitarian Law of War (p.67)
a. International Humanitarian Law of War is comprised of

i. Custom 

ii. Treaties & Multilateral Declarations, including
1. Hague Conventions 
2. 4 Geneva Conventions: comprehensive, principal regulation of jus in bello
3. and several discrete treaties since World War II.
b. Dilemma: International Humanitarian Laws of War allows mass killing, but tries to protect civilians. It is based primarily on the practices of a small number of nations.
c. Class discussion: Humanitarian Law of War was one of the places where there was implicit use of human rights norms prior to 1945.  There are some conflicts between these two types of law though, discussed later in class (when we talked about ‘war on terror’) & in the point above.
3. Comment on the Role of Custom (p. 69)
a. Definitions of Customary International Law (CIL): 

i. Book’s Definition: “conduct, or the conscious abtention from certain conduct, of states that becomes in some measure a part of international legal order.”  Results in legal duties/obligations.
ii. ICJ Article 38(1)(b): very confusing & contesteddefinition (says the book).
iii. Restatement (Third) Foreign Relations Law of the US § 102: “results from a general, consistent practice of states follwed by them from a sense of legal obligation.”  All the terms of defined.  Also addresses the legal obligation (opinion juris): states can’t see it as discretionary, it does not have to be explicit, and states created after the rule are bound by it.  Look to the actions of states and reactions of other states for evidence of international customary law. 
b. Relationships between Treaties and Custom: 
i. Custom before treaty: Issue of whether treaties should be seen as declaratory of existing norms (& so should be read in light of customary law) or as an attempt to change these norms (and thus not support customary law)
ii. Treaties before custom: treaty may give rise to customary law, binding more states than the actual states parties.  This unclarity gives rise to arguments.  Vienna Convention doesn’t resolve this, just reiterating the dilemma.  Broadly ratified multilateral treaties are more likely to become customary international law than bilateral treaties.
c. Class discussion: Courts often make note of CIL in their decisions (i.e. law of the sea developed in the 1960s & 70s) & the same counterarguments enunciated in the Paquette Habana dissent are raised in opposition.  CIL is receding in significance, as more treaties are signed by more parties.  For instance, the Universal Declaration had only CIL to rely on, whereas current human rights treaties are signed by a large number of parties and relying on earlier treaties.
4. Akehurst’s Modern Introduction to International Law (1997) (p. 72)

a. Develops issues in the above Comment.
b. Evidence of Customary Inter’l Law: found in state practice, published materials, state’s laws, judicial opinions, writings of international lawyers, treaties (great care must be taken when inferring CIL from treaties, especially bilateral ones).
c. Repetition: Major inconsistencies in state practice prevent the creation of CIL.  “General practice” does create CIL.  This is still unclear, but it is clear that it doesn’t require unanimous state practice.  States must, however, be aware of the new rule.
d. What states say & what states do: state practice consists of both of these.

e. Psychological element (opinio iuris): a conviction felt by states that a certain form of conduct is required by international law.  Look again to state practice, since states don’t have a mind.  If states are divided there is no opinio iuris.  Speed of change occurs depending on the degree of agreement among states.
f. Instant customary law (diritto spontaneo): argues that this doesn’t exist b/c custom implies a time element for it to emerge
g. Universality & the Consensual Theory of International Law: the practice of a few states is enough to establish CIL, if there is no opposition.  ICJ says that state using CIL must show that it is binding on the defendant state, like that they recognize the principle in their own practice or that they have not explicitly rejected the rule.  The problem of the persistent objector [Note: emphasized in class] emerges: can one persistently objecting state undermine the entire rule or its application to itself?  Example from class: US resistance to Millennium Development Goals.  Note also that this is more a theoretical problem, since currently only the US has the ability to be a persistent objector.  This is obviously problematic.  Doctrinal split: positivists say that consent is necessary, while natural law is more flexible, allowing for non-universal acceptance.
h. Ius Cogens: [Note: emphasized in class, so I’ve incorporated that discussion]  “Peremptory norms of general international law.”  These are metanorms, which trump all other norms.  Article 53 of Convention on the Law of Treaties (Vienna Convention) states that treaty is void if it conflicts with peremptory norms that are recognized by community as a whole.  [Alston: this is a circular definition.]  Acceptance of the overwhelming majority of states required to establish ius cogens.  Very few rules pass this test (slavery, genocide, racial discrimination, etc.)  Problem that peremptory norms have not really been defined anywhere.  While they have been used by international criminal tribunals, usually they are not relied upon & binding rules are focused on instead, so there is not a lot of practical significance.
5. Martti Koskenniemi, The Pull of the Mainstream (1990) (p.78)
a. This is a book review of a book by Professor Meron, an authority on humanitarian law.  Meron’s book uses empirical analysis to support the use of customary international law.
b. Koskenniemi’s critique: There is no real empirical evidence of Meron’s point.  Instead, states tend to disregard what is regarded as customary international law in practice.  Human rights lawyers (like Meron) rely on what states assert rather than what their actual practice is.  Instead of relying on faulty empirical analysis, human rights advocates are really relying on what we think/know is right or wrong innately.  He says that we should rely on this shared understanding of right & wrong.
c. Problem: he focuses on the individual mind, which cannot be imputed onto the state, leaving us with no basis for agreement on what the norms actually are.
B. State Responsibilities, General Principles, and Natural Law p. 81

6. Important Predecessor to HR law was state recognized state responsibility for injury inflicted on aliens
a.  E.g., if citizen of state X imprisoned in state Y without hearing, citizen of X first tries to seek local remedy through state Y’s system.  If this fails, then turns to own government (X) for diplomatic protection.  Once it enters this phase, then becomes a dispute between 2 states

i. Mavrommatis Palestine Concessions PJIC (1924) p. 82 – “by taking up the case of one of its subjects and by resorting to diplomatic action or international judicial proceedings on his behalf,  a State is in reality asserting his own rights – its right to ensure, in the person of its subjects, respect for the rules of international law”
b. U.S. (B.E. Chattin) vs. United Mexican States p. 85

· Background – decided under a 1923 General Claims Convention between U.S. and Mexico, which set up a 3 member commission (one Mexican, one American, one mutually agreed upon) for torts inflicted by Mexican government on U.S. citizens (and vice versa)
· Facts – Chattin, a U.S. citizen, was RR conducter in Mexico, arrested for embezzlement. Convicted and sentenced in Mexico for 2 yrs. Escapes. In asserting Chattin’s claims, U.S. argues that (1) he was mistreated while in prison (2) his trial was unreasonably delayed (3) there were irregularities in his trial, and (4) he suffered injuries worth $50,000 in compensation.

· Holding

· This criminal trial fell far below international standards of civilization – only lasted 5 minutes, no oral or cross exam, etc.
· But record is sufficient to warrant conviction. But b/c proceedings insufficient, Chattin should be awarded $5,000

· Concurrence

· Compares Mexican procedure to other countries using civil law
· Other civil law countries do give judges broad powers, but unlike what happened in Mexico, after proceedings before investigative judge, the case is taken over by another judge to do actual trial
· Int’l law requires defendant to be informed of chares against him and opportunity to defend himself – none of that happened here
· Dissent (Mexican Commissioner)
· 5 minute critique disengenious
· Unlike Anglo-Saxon law, Mexican criminal procedure has two parts – plenary and summary. Plenary is where all the fact-gathering, cross exam, etc. happens, summary is just a formality where written docs are confirmed.  Court was just referencing this latter part to say whole hearing was 5 min!
· Defects in this case did not rise to the level of IHR violations
· Slight delays; laying aside some evidence when there is other evidence that proves the fact is not a big deal
· IHR violations would only occur if accused prevented from defending himself, sentenced w/o evidence, impose disproportionate penalties – none of this happened here
· NOTE – today, a dispute like Chattin could draw on the ICCPR – Article 14 says “…everybody shall be entitled to a fair and public hearing by impartial tribunal”

7. Alston discussion

a. Chattin shows evolution of HR norms initially under guise of rights of states
i. Focus on Chattin not about the HR of individual citizen, but about the fact that states are entitled to protect their own
ii. Emphasis on the state as the only player – actions done not in the name of individual rights or dignity, but through prism of inter-state relations
b. Chattin has parallels today

i. i.e. U.S. going to Rwanda and dictating exactly how to do their trials – right down to the robes they should wear
ii. But flip side – sometimes its OK to say people are acting barbarically
c. State responsibility has evolved dramatically over last 10-15 years

i. States are now community actors
1. responsible not only to protect their nationals, but also for acts and omissions

2. obligations are owed to all states, not just one state through a bilateral treaty

8. Oscar Schacter, International Law in Theory and Practice  p. 90
a. Five general principles that have been invoked in int’l law discourse
i. Municipal law principles “recognized by civilized nations”
1. but these national laws must be suitable for int’l application
ii. General principles of law “derived from the specific nature of the international community”
1. necessary principles for co-existence – non-intervention, territorial integrity, self-defense, legal equality of states
iii. Principles “intrinsic to the idea of law and basic to all legal systems” (natural law)
iv. Principles “valid through all kinds of societies in relationships of hierarchy and coordination”
v. Principles of justice founded on “the very nature of man as a rational social being”
1. minimal standards of decency and respect for human beings, spelled out in all the human rights instruments and documents
ASSIGNMENT 4:___________________________________________________________
Interwar Minorities Regime and the Role of Treaties

The goal of total identification of a state with a nation can not be realized.  There is too much complexity and history for such a precise correlation.  The question this assignment raises is the question of self determination (SD).  SD is a principle in international law that a people ought to be able to determine their own governmental forms and structure free from outside influence. With this is the idea that state boundaries should equate with the boundaries of nations.  The notion of self determination that was generally adopted included with it the principal of minority rights.  But note the problems that come with this—what exactly constitutes a “national minority?”  Today this old notion of self determination is no longer popular.  For the most part we say, “No you can’t have your own territory just b/c of your ethnic background.”  This is a change from what we had before.  This is change that took place after WWII.

Minorities and Treaties Today—Minority Schools in Albania in context

 Today you set up an institution to oversee a treaty and you set up procedures for people to vindicate their rights:  (We set up treaties, institutions, and procedures).  With this comes: (1) the right to petition, (2) the right for that to be reviewed, and (3) ultimately it can be taken to a court.  There is however the question of why would states bind themselves in this way, especially if these states are not good people—the Albania case is an example that they were told by the Victorian Regime that they needed to sign on.  Another issue is the individual verse collective idea of rights:  our concern is to protect the rights of minorities, collectives, all of the Greeks living in Albania.  However, note that we are not talking about collective rights, we are not talking about group rights, we are talking about individual rights.  This is a paradox.  While there is a desire to promote collective rights, the insistence is to say ‘no this is not collective’ b/c any dictatorship can start talking about ‘the rights of the soviet people.’ So instead we discuss it in terms of the rights of individuals.  

In the Minority Schools in Albania case, members of the Greek-speaking Christian minority in Muslim Albania were citizens of Albania.  The case has to do with Article 5 of the Declaration that Albania had to submit in order to become part of the League of Nations.  The question was whether there was a violation of the declaration.  The Albanian government had abolished all private schools as a general measure (applicable to both the majority and minority) resulting in the closing of private Christian schools.  The court held that in order to ensure an equitable outcome particular situations sometimes warrant minority and majority groups to be treated differently.  (Note that today this issue is addressed in the 1960 UNESCO Convention against discrimination in Education).  

Treaty characteristics

A treaty is formed by the express consent of its parties.  But expanding complexities of treaties allows for flexibility in the form of reservations where a country can exclude certain provisions of the treaty in their application to their state.  And very often along side the formation of a treaty includes the formation of an organization along side the treaty.  

How to analyze/interpret Treaty law
Treaty law—if you take a text, even a human rights text, and interpret it strictly in a positivistic fashion, its possible you will get a result that is not favorable to HR.  As a result, what HR lawyers do is put up legal theories.  For example they will put forward ideas like, “this provision has to be seen in light of the purpose of HRs and so there is an element of creativity that must be used.”  Moreover, there is the argument that HR treaties are different, and that while commercial treaties can be read narrowly, with a HR treaty we know there is an overriding humanitarian set of objectives.  (But not that there is the argument that even in commercial treaties you have the context of trying to promote trade, etc, but in HR there is a much more willingness to accept the idea that context is important). Generally the HR mentality is we are not prepared to make such a great concession to sovereignty.  The flip side is we can’t completely dismiss and break down sovereignty.  The question is how far do we go in breaking down sovereignty.

Role of Treaties in the HR
Much of HR law revolves around treaties.  Treaties have very much taken over areas of customary law.  Although treaties are somewhat less satisfactory b/c of their rigidity, treaties are very much the essence today.  But note that it is a circus in many ways—countries sign on to a lot of treaties, but they don’t amend their domestic institutions to account for these treaties.  You only have a superimposition of the treaty regime on nations.
ASSIGNMENT 5:___________________________________________________________
Civil and Political Rights

Lecture

· UDHR: Result of a political negotiation. Africa and much of Asia was left out of the drafting process. Nonetheless, many post-colonial states incorporated the UDHR into their constitutions. Text tried to reflect natural rights foundations (e.g. “inherent dignity” language). But was an uneasy hybrid w/ positive law concepts (e.g. Member States, General Assembly). Speaks of ‘Duties’: Individual duties - Art. 29 “everyone has duties to the community,” and trying to impose limits on gov’ts’ authority to impose duties. Though not binding, argument that it is invoked so often by nat’l gov’ts and intern’l orgs. that it is a part of customary law

· ICCPR: Absolute nature of HR: inalienable rights. Art. 4: Even though HR may be subject to limitations, those limitations must be determined by law, compatible w/ the nature of the rights. Thus, some rights are derogable but solely for the purpose of general welfare (not the welfare of a particular group) in a democratic society. 

· Hierarchy of Rights: Once you set up a hierarchy, killed off some rights.  All rights are interrelated (e.g. can’t say right to life is more important than a functioning political system, b/c if you didn’t have the latter so that instead you had a dictatorial regime, you would effectively lose the former.)

· Natural rights v. Positive rights: It’s not helpful to only think about HR as positivist things—we still need to have the natural law background, even though we want them to be codified and binding. 

· Customary HR law: According to the US’s Restatement 3rd, no economic and social rights are customary law, but Alston thinks some economic and social rights are. 

Readings

Comment on the UN Charter and Origins of the HR Movement (p. 137)

· Charter: First gave formal and authoritative expression to the human rights movement. Before the Charter international law just focused on rules regulating the conduct of war (jus in bello) rather than the justice or legality of waging war (jus ad bellum): Article 2(4): UN members shall refrain from the threat or use of force against another state; Qualified by Article 51: nothing in the Charter shall impair the right of self-defense. References to Human Rights are scattered and cryptic: Preamble, Article 1(3), 13(1)(b), 55 and 56, 62(2) and 68; none are in the language of an obligation; Only one substantive human rights receives direct mention:  Equal protection.

· Universal Declaration of Human Rights (UDHR): A ‘Charter-based’ organ; Constitution of the HR movement; “Declaration”: a recommendation by the General Assembly to Member States that would exert a moral and political influence on states rather than constitute a legally binding instrument.

Comment on Relationships b/w the UDHR and ICCPR (p. 142)

· Nature of the obligations arising from the instrument: The UDHR is recommendatory, whereas the ICCPR, which requires ratification (and thus is subject to formal matters such as reservations), is legally binding. Nonetheless, questions of interpretation and enforcement of the ICCPR compromise its ‘binding’ nature. UDHR has become to be seen as a legally binding instrument creating obligations of states, as a matter of customary international law or as an authoritative interpretation of the UN Charter

· Institutional power: A recommendation by the General Assembly (UDHR) or customary international law can’t create an international institution with defined membership, structure and powers; whereas a treaty (ICCPR) can. ICCPR creates an ongoing institution, a ‘Treaty-based’ organ:  Human Rights Committee, which imposes on states parties formal obligations (e.g. the submission of periodic reports).

·  Individual v. Group Rights: Both focus on individual rights; group or collective rights are rare. ICCPR Art. 1 (self-determination of peoples) and 27 (survival of cultures); UDHR doesn’t have similar provisions. Both refer to the ‘family’ as the fundamental unite of society. Some rights cast in terms of the individual have an inherent group character, e.g. right to equal protection (identity at issue in denials of equal protection is a group identity – race, gender, etc.) or right to practice one’s religion (right that is generally practiced in a community with others).  

· Remedial structure: UDHR: states agree to provide judicial remedy. ICCPR: states agree to institute legislative reform and provide judicial remedy. 

· Provisions in the ICCPR limiting states’ obligations: Permits temporary derogation of many rights if there is a public emergency. Some articles have limitation clauses – a given right is not absolute but must be adapted to meet a state’s interest in protecting public safety, order, health or morals, or national security.

· Classification of Rights under the ICCPR: (see list on p. 145 – In order from rights on which there is broad formal-verbal consensus among states to rights whose meanings and validity are formally disputed.)

Lauterpacht (p. 147)

· Subjects of Intern’l law: HR law makes individuals direct subjects of intern’l law, removing the sovereign state as a barrier in b/w, so that fundamental HR are superior to the law of sovereignty.

· Natural rights:  Natural rights are an expression of moral claims, which can be the basis for legal rights; even after HR become a part of positive law, natural law underlies them; Criticism of using natural law to justify HR is that law of sovereignty also arose from natural law ( conflicting laws.

· UHDR:  Rights weren’t described as being grounded in natural law b/c states refused to acknowledge them as binding law; Won’t be viewed by tribunals as an authoritative interpretation of the HR obligations stated in the Charter b/c won’t interpret a non-legally binding instrument as an authoritative interpretation of a legally-binding instrument; Doesn’t embody customary law but what in time ought to become customary law; It’s authority is dependent on States’ commitment; Flawed conceptually b/c recognizes individual rights but not State duties, but can’t have rights unless they are also accompanied by remedies, which are State duties.

Glendon (Note p. 152)

· UDHR’s ‘everyone’ isn’t an isolated individual but a person who is constituted through relationships w/ others ( Helps to resolve the seeming inconsistency b/w the freedom of speech and the protection from hate speech. 

McGoldrick (Note p. 153)

· Progressive or immediate character of the state’s obligations under the ICCPR:  Somewhere in b/w allowing time for new states to build up their body of legislation and avoiding excessive delays and the notion of progressiveness found in the ICESCR ( Implicit in Art. 2 is the notion of implementation at the earliest possible moment and the reporting requirement would serve as an effective curb on undue delay.

Hierarchy of Rights

· Van Boven (p. 154):  There are some fundamental HR whose validity is not dependent on their acceptance by the states but which are the foundation of the intern’l community (e.g. prohibition of racial discrimination is in the Charter, so states are bound to it even if not a party to the ICCPR, CERD, etc.). No derogation is permitted from these fundamental HR, even in times of armed conflict or other public emergencies. ICCPR Art. 4 enumerates which rights are non-derogable.
· Meron (Note p. 155):  Can’t say some HR are fundamental, b/c makes it seem like the HR that aren’t (which are the majority of them) are inferior rights.
· Illustration of Meron’s point (p. 156):  HR Committee rejected a proposal to add Art. 9 ¶ 3’s rights to the list of non-derogable rights b/c risk that such an optional protocol would implicitly invite states parties to feel free to derogate from those provisions if it didn’t ratify the optional protocol. 
W/drawing from the ICCPR
· HR Committee Gen. Comment 26 (Note p. 157):  Can’t w/draw from the ICCPR b/c the rights in the ICCPR belong to the people living in the territory of the State party; once they are accorded the protection of the rights under the ICCPR, they continue to belong to them notwithstanding change in gov’t.

Customary International Law and Human Rights

· Despite the multitude of HR treaties, custom occupies a central role in legal HR arguments, e.g. interpretation of the subject matter jurisdiction of the ICTY and ICTR

Oppenheim (p. 224)

· Jus cogens (peremptory norms of general intern’l law):  norms accepted and recognized by the intern’l community as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general intern’l law having the same character

· There is no general agreement as to which HR norms have this character; to be worked out by state practice and the jurisprudence of intern’l tribunals. 

Schachter (p. 226)

· General Assembly (GA) resolutions are not a formal source of law: are expressions of the ‘general will’ of the intern’l community; transform GA resolutions into law by using them as a basis for the preparation of a treaty

· Legal uncertainty when they try to assert law w/o first becoming treaty: (1) When they are interpreting principles of the Charter and agreed by all member states, then become a source of law b/c the Charter is; (2) When they purport to state the law independently of any Charter rule and are agreed by all member states, become a source of law expressing opinio juris communis
· Need customary HR law b/c: (1) States that haven’t ratified certain treaties and thus, aren’t bound by them, can determine their obligations and rights under customary law; (2) Allows treaty parties and non-parties to have recourse to intern’l law remedies not provided for in the treaties

· Customary HR law relies on evidence different from general intern’l law, including: (1) incorporation of HR provisions in nat’l constitutions and laws; (2) frequent references in UN resolutions and declarations to the ‘duty’ of all states to observe the UDHR; (3) resolutions of the UN and other intern’l bodies condemning specific HR violations as violating intern’l law; (4) statements by nat’l officials criticizing other States for HR violations; (5) ICJ dictum that obligations erga omnes in intern’l law include those derived from HR principles; (6) decisions in nat’l courts refereeing to the UDHR as a source of standards for judicial decision ( Require a measure of confirmation in actual behavior

· Reasons for treating the UDHR as law:  (1) its principles have been introduced in many nat’l constitutions and laws, thus regarded as customary intern’l law; (2) spells out  the HR obligations recognized in the Charter ( But neither gov’ts nor courts have accepted the UDHR as law (an instrument w/ obligatory force); although some HR principles included in the UDHR are customary law

· Find customary HR law by looking at ‘practice’ and opinio juris in intern’l forums (e.g. UN organs) rather than in states, evaluating those actions and their effects on State conduct

· List of HR seen as customary law increased significantly in the past decade (see p. 230)

· HR have penetrated deeply in to the consciousness of peoples

Higgins (p. 232)

· Customary HR norms don’t die just b/c widely abused by states; for such norms to die need states to both engage in contrary practice and w/draw their opinio juris. E.g. Prohibition against torture is still a customary norm even though widely abused b/c is still the opinio juris communis that it is a fundamental HR.

Restatement (3rd) (p. 233)

· Customary HR law: peremptory norms (genocide, slavery, murder or disappearance of individuals, torture or other cruel, inhuman, or degrading treatment, prolonged arbitrary detention, systematic racial discrimination), constituent pattern of gross violations of HR, and perhaps gender discrimination as state policy

· Violations of customary HR law only if practiced or condoned by gov’t of a state as official policy; can be presumed to have encouraged or condoned acts if such acts have been repeated and no steps have been taken to prevent them or punish the perpetrators; are violations of obligation to all other states (erga omnes) and any state may invoke ordinary remedies available under customary law. 

Henkin (Note p. 235)

· Customary HR law developed similar to jus cogens (even though not all HR is jus cogens): doesn’t reflect traditional natural law, hasn’t been built by state practice, doesn’t require consent of every state even though it is binding on all states ( It just reflects ‘general’ consensus.
ASSIGNMENT 6:___________________________________________________________
Torture : Prohibition versus Necessity?
Chen Yunsheng (P.1) lists situations of torture known to have happened in China in the 1990s. Alston says most methods listed were used in Abu Ghraib, add (1) woman straddling Muslim man, wiping menstrual fluid, (2) desecration of Koran. 

Richard Bernstein article (P.2-3). Ticking time bomb situation wherein german kidnapping victim is believed to be facing imminent death and German police threaten to torture kidnapper in order to extract info. German law forbids torture or threat thereof. But there is also a provision to "a life-threatening danger," when the police can "overstep the legally protected interests of the person affected."

· Kidnapper. Judge denied defense motion to dismiss the case but declared info obtained via threat inadmissible

· Class Notes: Someone (cop?) got sentencedd to minimum security prison, doubtful that he’ll serve time. 

· The most insidious aspect of the introduction of torture in a criminal case is not that it will crush its victims," Michael Pawlik, a law professor in Rostock, said. "It's that the knowledge it might be used threatens to destroy confidence in the integrity of the rule of law."

Harold Koh Lecture posits that: (1) torture and cruel / inhuman treatment is illegal and abhorrent to our values / constitution and (2) the president’s constitutional powers do not allow him to authorize torture as Comm in Chief.

(1) 
Torture and cruel / inhuman treatment is illegal and abhorrent to our values / constitution 

· Recognized by Eighth Amendment: "nor [shall] cruel and unusual punishments [be] inflicted," Fifth Amendment's Due Process Clause, (forbidding interrogation techniques that "shock the conscience.")

· The US has ratified the Universal Declaration of Human Rights (UDHR) which bars torture (art. 5) and Convention Against Torture which allows no “exceptional circumstances” to justify its use. 

· US Army field manuals include 3rd + 4th Geneva Conv. – barring physical/mental torture to POWs / civilians. 

 (2) 
The president’s constitutional powers do not allow him to authorize torture as Comm in Chief.

Koh: The announced policy of Bush Administration is commitment to “worldwide elimination of torture.”

Bybee Opinion: whether U.S. officials can use tactics tantamount to torture against suspected terrorists, without being held liable under a federal statute that criminalizes torture. Answer = YES. 

Reasoning of Bybee + Koh’s Critiques: 

(1) 
Defines "torture" narrowly as to require that the interrogator have the precise objective of inflicting "physical 
 
pain ... equivalent in intensity to the pain accompanying serious physical injury, such as organ failure, 
 
impairment of bodily function, or even death." 

KOH: Definition flies in the face of the plain meaning of the term.


(2) 
Takes broad view of President's constitutional power to order torture, asserting (a) criminal prohibitions against 
 
torture do "not apply to the President's detention and interrogation of enemy combatants pursuant to his 
 
Commander-in-Chief authority" and (b) "any effort by Congress to regulate the interrogation of battlefield 
 
combatants would violate the Constitution's sole vesting of the Commander-in-Chief authority in the 
 
President." 
 
KOH: Opinion asserts that President has inherent sweeping constitutional powers in wartime. This despite any 
 
exemption for the president from the 5th / 8th amendments during ties of war, longstanding statutes regulating 
 
use of military and case law limiting president’s wartime powers (Youngstown Sheet + Tube v. Sawyer).

(3) 
Suggests that executive officials can escape prosecution for torture on the ground that "they were carrying 
 
out President's Commander-in-Chief powers," reasoning that orders preclude application of valid federal 
 
criminal statute "to punish officials for aiding the President in exercising his exclusive constitutional authorities." 
 
KOH: Logic undermines principles of individual criminal responsibility set forth in Nuremburg.

 

 
Koh also argues: 

· That the opinion begins without a word about the legal and historical context in which it is being written.

· While conceding that torture (defined in an absurdly narrow manner) is criminal behavior, the Opinion nevertheless suggests that, for US Officials, there is some zone of cruel, inhuman or degrading treatment that is allowed by the Convention Against Torture in interrogation. In effect, the Opinion gives executive officials a license to dehumanize, degrade, and act cruelly.

Koh’s suggestions to avoid future disasters. (1) Publicly publish written legal opinions (2) Consult other gov’t agencies and directly relevant regulations (e.g. legislature or the leading Supreme Court case)

Dershowitz Several important values are pitted against each other in the torture debate. [ His arg stresses (1)+(3) ]

(1) Safety and security of a nation's citizens. (2) The preservation of civil liberties and human rights. This value requires that we not accept torture as a legitimate part of our legal system – "In a democracy sometimes it is necessary to do things off the books and below the radar screen." Cf. (3) Open accountability and visibility in a democracy. "Citizens cannot approve or disapprove of governmental actions of which they are unaware.”

Dershowitz is against torture as a normative matter, + would like to see its use minimized. BUT, he thinks that in a “ticking time bomb situation” we would use torture, (even lethal torture), and the public would favor its use. That is his empirical conclusion. It is either true or false, and time will probably tell.

Dershowitz has a “conditional” normative position. If torture is in fact being used and/or would in fact be used in an actual ticking bomb mass terrorism case, it would be normatively better to have torture regulated by some kind of warrant, with accountability, record-keeping, standards, and limitations.

Thus we have a triangular conflict unique to democratic societies: 
(A) 
If horrible practices operate below the radar screen of accountability, there is no legitimation, but 
 

there is expanding employment of the practice. 
(B) 
If we use Warrants. 

(1) 
Demand accountability, 

(2) 
Add a degree of legitimacy to practice of torture 

· But better to legitimate and control a specific practice that will occur, than to legitimate a general practice of tolerating extra-legal actions, so long as they operate under the table of scrutiny and beneath the radar screen of accountability.

· Cf. Koh: Law should never preauthorize such a presidential decision. If the President felt morally compelled to order torture in an extreme case, she should do so with full awareness that she was facing potential criminal liability. A prosecutor would then have to decide after the fact whether the circumstances that led to the decision were so dire that the President should not, as a matter of prosecutorial discretion, be prosecuted.

· Cf. Michael Pawlik, " threatens to destroy confidence in the integrity of the rule of law."




(3) 
Reducing frequency and severity of practice. 

· A warrant requirement simply imposes an additional level of prior review (Dershowitz makes analogy w/ wiretaps in the 60s and subsequent regulation)

· Cf. POSNER and J. JACKSON, Korematsu: Some officials are bound to want to explore the outer bounds of the rules. The practice will become regular, not less frequent. 

· Cf. (Strauss, P6) "a warrant procedure likely would be an invitation to increasing use of torture." 




(4) 
Forces democratic country to confront “issues of evil” in an open way.  

· Dershowitz says that Israel was able to confront the issue + end it because it was openly addressed due to legalization under Landau Commision 1987. 
Alston: But Israel still practices torture now, covertly, and has essentially joined the ranks of other countries that torture w/out acknowledging.

 
(C) 

If we do nothing, and a preventable act of nuclear terrorism occurs, then the public will demand that
 



we constrain liberty even more. There is no easy answer.

On Spectrum of Torture.(e.g. truth serum v. beatings) 

· Torture has been treated in a way that there is NO SPECTRUM. Once you cross the threshold of pain, you have infringed on human rights

· Alston (in class): Why is torture iconic? Why should it not be treated in that way?

· Strauss, Posner, Silverglate – decision whether to employ torture "may turn on the definition of torture."

· Dershowitz’s point is to institutionalize these preferences and debate and decide them openly and with accountability, rather than by often emotional personal biases.

· Koh – Against it, constitution is against it as well as int’l law. 

Torture as a necessary policy? 
Y
+ 
More truthful info gained ( attacks stopped ( more lives saved (Koh: this chain of proof not established) .
N 
+ 
No valuable info attained – folks talk to stop torture, not b/c it’s the truth. 

 
+ 
Risk of US Soldiers being tortured abroad. 
 
+ 
Ticking Time Bomb Scenario is atypical, torture is mostly used to control societies, not save lives

ASSIGNMENT 7:___________________________________________________________
CEDAW: The Convention and the Committee

Part I (p.158-185)

Class

Eliminating gender discrimination was an important consideration when the UN Charter and UDHR were written. But during the 1960s and 70s, little was done on this front. There was some focus on the political participation of women (right to vote), nationality of women (b/c men wanted their foreign wives to get citizenship), and the minimum age of marriage. Later, the attitude was paternalistic( women shouldn’t be allowed to work at night. Prof( the serious promotion of women’s rights needs to deal with areas of power—economic, social, cultural and religious. This is difficult b/c so many complex relationships are at stake.

The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)

--effective 1981, 165 states parties in March 2000

--See Annex to textbook, p.1402-1409

Art. 18 of CEDAW requires states parties to submit periodic reports on “measures which they have adopted to give effect” to CEDAW’s provisions.

Report of Guatemala to the CEDAW Committee, April 1991 (p. 160):

The textbook includes excerpts of the report addressing Articles 5 and 16.

Art. 5 (in my words): States should take all appropriate measures to modify social and cultural practices with a view to ending practices based on the idea of female inferiority.

Art. 16 (in my words): States should take measures to eliminate discrimination against women in matters relating to marriage and the family.

The Guatemalan report goes into a lot of detail about the cultural/structural reasons that patriarchal practices still exist in Guatemala.  It appears to be a thorough account of existing discrimination against women.

Class
· Prof—the Guatemala excerpt is there to emphasize the need to analyze the situation of women from a deeper, more cultural/structural perspective.

· But class comments emphasized the aberrational nature of report. In a country that has such a terrible track record, we get this dramatic (fake-sounding) self-impeachment.

· Reports to CEDAW:

· Generally list everything the country is doing well. Then include 1 or 2 areas in which the situation could be improved.

· Often are written by an NGO or consultant that is hired by the country.

Comment on Women’s Social and Economic Conditions (p.163)

· Women fare worse than men in almost all indicators of social well-being and status, including political participation, access to economic resources and employment, health care and literacy. See UNDP’s Human Development Report for 1993 (p.163).

· Employment outside the home provides women with increased income and social status. But women overwhelmingly occupy lower status and lower wage jobs AND bear the burden of child care and household responsibilities.

· The well-being of women may be at risk (rather than advanced) through development programs, including economic globalization and restructuring. Reform efforts usually include the privatization of government services, economic deregulation and reduction in social service spending. Cutbacks in health, education and social services disproportionately affect women and children.

Amartya Sen, “More than 100 Million Women Are Missing,” 1990, (p.165):

· In South Asia, West Asia, and China, the ratio of women to men—.94—is lower than it is in Europe or North America—1.05.

· Simplistic explanations: Western civilization is less sexist that Eastern; these countries are poor

· Sen’s argument( The important variables are female employment and female literacy.

· Women get a more favorable division of family benefits if: they earn outside the home; their work is recognized as productive; they own some economic resources or hold economic rights; there is an understanding of ways in which women are deprived; 

· Outside work helps women gain an education in the outside world.

· Female literacy high in Kerala (in India). Ratio of women to men is 1.02.

Class: Prof( argument of article regarded as true today.

NGO REPORTS dealing exclusively with women’s rights were rare before the 1990s

Class

Public/private distinction is still significant; the “private” still blocks out a wide range of situations in which women are subject to violence.

Amnesty International, Report on Rape in Detention, 1992 (p.168)

Government agents use rape and sexual abuse to coerce, humiliate, punish and intimidate women. Pregnant women and indigenous peoples are particularly targeted. Police—use custodial rape as an interrogation tactic. Soldiers—use rape in counter-insurgency operations. Some governments charge rape victims with criminal offenses; under Pakistan’s Hudood Ordinance, a woman convicted of extra-marital sexual relations, including rape, can be sentenced to public whipping.

Class (2 issues)

1. Do we call this kind of sexual violence against women torture?

--Argument for—Rape is high on the list things one doesn’t want done to oneself

--Argument against—There is a huge international prohibition on hard core torture. We want to be able to single out torture as something with specific meaning.  If you bring in rape and other forms of sexual violence, where do you draw the line? Is domestic violence torture? Also, could argue equating rape and torture undervalues rape because rape often includes other sadistic, emotional and personal factors.

2. Should we adopt a gender-neutral anti-discrimination focus? 

--Argument for—Sexual violence against men and women is of equal concern.  Sexual violence against men is also underreported.

--Argument against—women’s experiences of sexual violence are different and more worrying.

Americas Watch Report on Brazil, 1992 (p 171)

Americas Watch and Women’s Rights Project of Human Rights Watch went to Brazil to assess the government’s response to domestic violence.

· Domestic violence is perceived as a private, family problem; abusers are rarely punished. 

· The law is part of the problem( rape is a crime against custom, not the individual; the individual, not the state, must initiate the prosecution.

· The Women’s Movement has pressed for change( it has established women’s police stations, secured Brazil’s adoption of CEDAW, and made demands reflected in the new 1988 Constitution.

Class

--Early example of NGOs talking about the private sphere. Many still felt that having government in the home was worse than having violence in the home, felt human rights must have limits.

--Double victimization/terror/ostracization felt by women who prosecute their rapists (even in international law).

Charlesworth and Chinkin, The Gender of Jus Cogens, 1993 (p. 173)

The concept of jus cogens—rights having normative superiority and universality—are NOT universal; they are male-centric. Examples:

· Primacy of civil/political rights over economic/social rights

· Racial discrimination included, sex discrimination is not

· Right to life (Art. 6 of ICCPR) refers to deprivation of life through public action; it does not address the numerous ways in which women’s lives are threatened (often in the private sphere). Same goes for prohibition against (public) torture.

· The “collective” right to self-determination has overshadowed women’s rights.

Class

Feminist rethinking of jus cogens might prioritize different human rights, such as the right to sexual equality, to food, to be free from fear of violence, and to peace.

The equal protection of women is stressed in the UN Charter and International Bill of Rights (p. 176). But these instruments are criticized by feminists.

Holmes( The protection of the family (Art. 16, UDHR) amounts to a defense of patriarchy and hierarchy.

Reanda( There’s been a ghettoization of women’s rights to structures (UN Commission on the Status of Women and the CEDAW Committee) that have less power and resources than the general human rights structures (UN Commission on HR or ICCPR HR Committee).

CEDAW’s Substantive Provisions (p. 179)

Class and Reading

· Preamble—nonbinding, provides philosophy underlying the treaty and legislative background (quotes the UN charter, UDHR, International Covenants)

· Art. 1—gives comprehensive definition of discrimination against women. Refers to “effect” (consequences) as well as “purpose” (intentions) of govt measures.

· Art. 2—lists all the traditional things state parties must do to condemn discrimination against women. But see the importance of drafting language:

· Prof says treaty language is weasel language: “States…agree to pursue by all appropriate means and w/o delay”( IMPOSSIBLE! 

· On the other hand, rightfully pressuring states to start w/o delay.

· Art. 5—States should take all appropriate measures to modify cultural conduct of men and women…

· Isn’t this utopian? Patterns of sex are strongly reinforced by culture.

· Where do you draw the line? End “Miss America” pageant?

· Is this uselessly general?(heavy-handed, impossible.

· Or usefully general?( gives countries flexibility in a touchy area and depicts the universality of prejudice against women.

More reservations to CEDAW than to any other HR treaty.

Comment on Types of State Duties Imposed by HR Treaties (p. 180)

--Note the difference between so-called negative rights (where the state has a duty of non-interference) and positive rights (where the state has an affirmative duty to provide). Negative rights are associated with civil/political rights and positive rights with economic/social rights.

--The usefulness of the categorization of positive/negative rights is debatable; see the five types of state duties (derived from writings by Shue, van Hoof) (p.182-84):

1. Respect Rights of Others

2. Create Institutional Machinery Essential to Realization of Rights

3. Protect Rights/Prevent Violations

4. Provide Goods and Services to Satisfy Rights

5. Promote Rights

--All five are arguably negative and positive. Traditional arguments (Cranston, p. 185) that civil/political rights are easier to institute, and therefore more genuine, seem invalid.

Part II (p.185-212)

Take away points
· We should question the CEDAW Committee’s all-female composition

· Puts women’s concerns at the forefront? Limits women’s UN participation? Suggests men have no stake in women’s rights? Fails to provide a realistic cross-section?

· Questions of prioritization of rights arise when looking at CEDAW and the CEDAW Committee’s reports 

· Cultural norms can be used to justify gender-based discrimination and violence

· Even strong recommendations to states are suggestions couched in diplomatic language

· Concern about states governing private life a hindrance to CEDAW ratification

Rights as Duties

p. 185 Nickel’s How Human Rights Generate Duties to Protect and Provide, 1993

· Practical advantages of emphasizing duties connected with rights 

· Moves the debate in the direction of implementation 

· Political discussions can include prioritization of rights

· Emphasizes the inadequacies of the current internat’l political and economic order

· Identifies “secondary addressees” who must create and maintain a political systems that respect and protect fundamental rights

· People of a country

· Internat’l institutions

CEDAW Committee

p. 188 Byrnes’ The Committee on the Elimination of Discrimination Against Women
· Suggests that men serve on the CEDAW committee, because, as humans, they also have a stake in women’s rights

· Committee now provides general recommendations in addition to hearing states’ reports

· Recommendations have begun to influence law-making, policy-making, judicial decisions, and women’s rights advocates

p. 191 CEDAW Committee’s Concluding Observations on Third and Fourth Periodic Reports on China, 1999

· Finds China’s report on meeting CEDAW’s goals insufficient

· Though the Committee praises China for submitting a report and uses diplomatic language, Prof. Alston thinks suggestions as strong as these would be laughable if directed at a country like the U.S.

· Observations include: evidence of continued male superiority, failure to empower women, identification of women with children, failure to legally define discrimination against women, failure to decriminalize prostitution, disparity in male/female birth ratio

· Prof. Alston notes that there is no rights prioritization here

p. 195-202 CEDAW’s General Recommendations
· #23 Political and Public Life

· Recommendations include: allowing women to participate in public life, closing the gap b/w de jure and de facto inclusion of women, having women broadly represented in the top levels of gov’t (30-35%), increased opportunities for women to participate in law-making, unions, boards, NGOs, diplomacy, etc. 

· Again, the document does not prioritize

· # 19 Violence Against Women

· Describes gender-based violence as a form of discrimination that prevents women from enjoying rights to life, not to be tortured, to liberty and security of person, to health etc.

· Sexual harassment prevents equality in the workplace

· States should ensure that laws give women adequate protection, support services and safe medical treatment are available, media respect women, etc. 

Violence Against Women

p. 204 Special Rapporteur’s Violence Against Women, Preliminary Report, 1994

· Gender-based violence reinforces inequality and female subordination

· Familial and cultural tradition can be used to justify and mask violence 

Implementing CEDAW’s Goals

p. 207 Comment on Efforts Towards U.S. Ratification of CEDAW
· Senate Committee on Foreign Relations recommended ratification with numerous reservations stemming from U.S. commitment to “individual privacy and freedom from gov’t’l interference”

· Convention never reached Senate floor

p. 209 Vienna Declaration and Programme of Action, 1993

· Product of the UN Conference on Human Rights 

· Declares that

· Equal status of women should be integrated into mainstream UN activity

· States are urged to withdraw reservations

· Woman have a right to accessible and adequate health care and education

· Governments and organizations should ensure greater participation by women in decision-making

ASSIGNMENT 8:___________________________________________________________
Economic and Social Rights
Textbook pp. 237-99 and handout

A. Socio-economic context and historical background: p.237-

1. Introduction: pp. 237-8

· Together, the ICCPR and ICESCR “constitute the bedrock of the international normative regime”
· Official position that the two sets of standards are “universal, indivisible, interdependent and interrelated. The international community must treat human rights globally in a fair and equal manner, on the same footing, and with the same emphasis.” (Vienna Declaration, para [5])
· Disagreement about status: whether CPR are superior in value or logically/chronologically prior to CESR, one inimical to realization of other, or vice-versa
· Most governments have taken intermediate position, at least officially

· In practice, typical response involves support for equal status but failure to implement

· Ideological baggage, lack of clarity of thought, Cold War, north-south divide

· Per ESCR Committee statement to Vienna World Conference, 1993, breaches of CPR on similar scale to ongoing ESCR breaches would provoke outrage

KEY ISSUES

· WHY GOVERNMENTAL AMBIVALENCE? 

· WHAT CAN BE DONE ABOUT IT?

· HOW TO SECURE IMPLEMENTATION AND ACCOUNTABILITY – justiciability, remedies and enforcement

2. Scale of problem: pp. 239-241

· Various statistics on denial of ESCR: e.g. 30% of world’s population on less than $1/day in 1993
3. Comment on historical origins of ESCR: pp. 242-5

· Origins: religious doctrine, philosophy and political theory, political precedents, constitutional precedents
· Creation of ILO “to guarantee fair and humane conditions of labor” in 1919 after WW1 
· 1930s, Great Depression, need for full employment and social protection stressed
· Commitment in UN Charter Art. 55(a) to “promote higher standards of living, full employment, conditions of economic and social progress and development”, but no means of enforcement specified, on basis of US concerns over sovereignty
· At this stage, approach did not imply outright US hostility: per FDR’s SoU address 1944, “necessitous men are not free men.”
· 1944 ALI committee’s Draft International Bill of Rights reflected this concern, including ESCR as well as traditional CPR in one document
· Draft of UDHR, Arts. 22-28, supported by many states but opposed inter alia because “condition for existence does not constitute a fundamental human right merely because it is eminently desirable for the fullest realisation of all human potentialities… [to realize fully would require] more or less totalitarian control of the economic life of the country.” (South African objection)
· Arts. 22-28 translated into ICESCR by 1966, delay owing to Cold War, US opposition; ICESCR and ICCPR adopted separately for political and not normative reasons, though distinctions drawn by Western dominated HR Committee not uncontroversial (e.g. enforceability, justiciability, legal v. political status, programmatic nature). 

4. The ICESCR: pp. 245-9, pp. 1395-1401

· Entry into force on 1/3/1976
· Part I: self-determination; Part II: general nature of obligations; Part III: specific substantive rights; Part IV: international implementation; Part V: final provisions; rights contained very expansive
· Differences between the ICCPR and ICESCR

· Art. 2(1): obligation of states parties to implement subject to availability of resources, and to progressive realization

· Precise international constraints on government behaviour not therefore possible, programmatic nature of the realization enterprise means difficult to determine when obligations have been met
· Rights contained in covenants interdependent, however
· No distinction drawn between economic social and cultural rights
· Governments must adopt “all appropriate means” of enforcement – presumably including legislative and judicial remedies

· ICESCR Committee established 1987 to monitor compliance, reports initially within 2 years then at 5 yearly intervals; 18 members, elected by ECOSOC for 5 year terms and representing equitable geographic distribution, concluding observations, general comments
B. Challenges to Economic and Social Rights: pp. 249-

1. Comment on governmental ambivalence: pp.249-251

· Though only openly hostile government is US, most other governments have been keener in word than deed; US position has varied with color and ideology of administration

· This despite the observations of Louis Henkin, writing in 1984, who considered that, in practice, the welfare state had constitutional legal status in the US

· Chinese are in favour, but a “cheap exercise” in that no enforcement is considered necessary; Europeans are in favor both of ESR and enforcement

2. Comment on the DeShaney Case: pp. 252-254

· “A suggestive decision” of the US SC in relation to the complexity of the issues that arise

· Held 6-3, per Rehnquist CJ, that due-process clause requirements in relation to state denials of right to life did not apply to a state’s omission to intervene to prevent the severe physical injury of a boy who had been repeatedly beaten by his father and who had been rendered mentally retarded

· Relationship between positive versus negative duties key

3. Beetham, What future for ESR? pp. 255-256

· In favour of ESR
· Typically argued that rights must be fundamental and universal, definable in justiciable form, clarity as to who bears duty, duty-bearer should have capacity to fulfil obligation; not satisfied by ESR, as aspirations rather than rights
· Also Paternalist and bureaucratic apparatus to realize would interfere with right to freedom
· But the rights do meet test of being fundamental and universal, in that they secure the basic means of human agency Specificity through concept of minimum core-content; inevitable that some arbitrariness will obtain but significant thresholds are clear and many violations will not present this difficulty, e.g. discriminatory access to education 

4. Kelley, A life of one’s own: individual rights and the welfare state: pp. 257-60

· “The world does not owe us a living.” Against ESR. Recounts distinctions between two categories of rights.
· Welfare rights are rights to goods, not to freedom from inaction as with the classical Enlightenment CPR; processes versus outcomes, interaction versus success, individual duty bearers versus society as a whole, activist government, level of implementation historically relative
· “In short, liberty rights reflect an individualist political philosophy that prizes freedom, welfare rights a communitarian or collectivist one that is willing to sacrifice freedom….”
· Query how this establishes that the rights are not really rights, as opposed to their having a political and substantive content with which the author disagrees?
5. Sunstein and Holmes, The Cost of Rights: Why liberty depends on taxes: pp. 260-1

· Positive/negative distinction (elaborated in detail) inadequate. All legally enforced rights are necessarily positive rights because government intervention always necessary to vindicate
· Remedies are costly, therefore rights are also costly
· Rights are public goods: rights as taxpayer funded and government managed social services designed to improve collective and individual well-being. 
· All rights are positive rights.
	ESCR
	CPR
	Comment

	Vague and imprecise
	Specificity
	CPR subject to several hundred years of adjudication and interpretation, so impression is that they are more specific than they actually are on their face

	Non-justiciable
	Justiciability
	

	Positive
	Negative
	Any CPR will always have positive implications

	Resource issue
	No resource issue
	This is misleading, e.g. prison conditions expected of Sweden higher than Chad

	Progressive
	Immediate
	

	Collective
	Individual
	Argument that ESR are not capable of individual litigation and vindication as result

	Non self-executing
	Self-executing
	


C. The Bearer and Nature of the Duties under the ICESCR: pp. 261-268
1. Pp. 262-265: duties are moral and philosophical in nature

2. Minimum core content of obligations: General Comment No.3, ESCR Committee (1990)

· Art. 2 contains obligations of conduct and obligations of result; some rights are subject to progressive realization but some obligations are of immediate effect, e.g. obligation to guarantee rights without discrimination

· Similarly, Art. 2(1) obligation to “take steps” towards realization: states cannot rely on progressivity to justify complete inaction; “to maximum extent of available resources” requires demonstration that no more resources available

· The full realization of the rights might take time, but intention of overall objective clear
· Minimum core content is to guarantee at least the minimum essential features of particular rights incumbent upon each state in relation to a particular fact pattern

· Moreover, obligations to monitor are not removed as result of resource constraints; adoption of relatively low-cost targeted programmes to eliminate the acute suffering of the worst off in relation to a particular right always possible

3. General Comment No. 12 (1999)

· Demonstrates how a right which is seemingly imprecise can be given substance and meaning
· Distinctions drawn between obligations to respect, protect and to fulfil. Obligation to fulfil includes obligation to facilitate and to provide, in context of right to food.

· Respect: states parties obliged not to take steps preventing access

· Protect: states must prevent third parties from impinging on rights
· Fulfil: (facilitate) – proactive engagement in activities intended to strengthen access to and utilization of resources; fulfil (provide) – direct provision of right where unable to be enjoyed autonomously

· These are all ways in which ESR can be rendered more precise and thus enforceable

D. Relationship between two sets of rights: pp. 268-75

Rhetoric of indivisibility gives way to clear priority being accorded to CPR in rights discourse; e.g. historical lack of interest in violations by NGOs. Argument of the section is that both sets of rights appear to be inextricably linked: where one set of rights is not secure, the other will not be either. Not coincidental later on that two of the substantive examples which are considered in the materials, South Africa and Northern Ireland, were places of extensive CPR as well as ESR violations.

E. Justiciability and the role of courts in developing Economic and Social Rights: pp. 275-

Section examines assumption that traditional legal remedies are either inappropriate or impracticable. Justiciability need not be an indispensable characteristic of a human right. Paths and strategies distinct from the formal legal system need to be pursued. Various issues arise from readings:

1. General Comment No.9, ESCR Committee (1998): pp. 276-7

· Both a judicial and an administrative approach towards vindication will be appropriate, but judicial remedies are often taken to be inappropriate
· This is not warranted by the nature of the rights or the relevant provisions of the Covenant
· Some rights are capable of immediate implementation, e.g. Arts. 3 and 7(a)(i); therefore distinction between justiciability and self-execution of norms must be made
· There is moreover no right in the Covenant which could not be capable of having some significant justiciable dimensions (Precision issue)

· Courts are already involved in matters which have significant resource implications, so on its own, this is not an argument for non-intervention by the judiciary; adoption of rigid distinction would be arbitrary and incompatible with notion of indivisibility
2. Fabre, Constitutionalizing Social Rights: pp. 278-80

· The constitutionalization of social rights raises the question of the proper role of the judges in a democracy, on grounds of democratic legitimacy and relative institutional competence
· Both of these concerns can be overcome, and on their own they are not decisive
· (Legitimacy issue): argued that judiciary should enforce duty but not means of fulfilling duty, and that judiciary should adjudicate conflicts between social rights and choose between conflicting resource allocations, because they already do so in the negative rights sphere
· (Competence issue): judges do in practice adjudicate questions of resource allocations in administrative law and questions of polycentricity imply improved training and information, expert testimony, not non-justiciability of the claim
· Ability of judges to decide on violations might be limited in some cases but not in others
3. Sunstein, Against Positive Rights, pp. 280-282

· In specific relation to the catalogue of social and economic rights in the actual and proposed constitutions of the ex-communist Eastern European countries, Sunstein argues that the inclusion of a “dazzling array of social and economic rights” is misguided (context issue)

· Argument applies to countries which are in transition from socialist to market economy
· Governments should not be compelled to interfere with free markets
· Many positive rights are unenforceable by the courts – overly aspirational economic and social rights statements may serve therefore to bring the law into disrepute
· Inclusion of positive rights could work against general current effort to diminish sense of entitlement to state protection and encourage individual initiative
4. Case study: India and Directive Principles of State Policy (DPSPs): pp. 283-93

· Under Indian Constn., DPSPs are usually considered to be inferior in status to CPR, in that not fully judicialized
· See p. 284 for full example of what a DPSP is
· See Baxi, p. 285, for example of ways in which Indian SC has sought to make its jurisdiction result in concrete improvements for ESR of litigants
· In particular, remedial focus, adoption of rigorous post-judgment oversight, and dialogic nature of the litigation and enforcement process: cf to SA example, but NB per Alston Indian approach ad hoc and not sufficiently conceptualized

· Olga Tellis case: Art. 21 Indian Constitution guaranteeing right to life includes right to livelihood, therefore the eviction of slum and pavement dwellers in Bombay from their homes without the provision of alternative accommodation was not constitutional because it would deprive the applicants of their livelihood, and thus their right to life, in the absence of procedures established by law
· Court thus got around the non-enforceable nature of the DPSP concept: a DPSP may not by affirmative action be compelled upon an authority, but any person who is deprived of his right to livelihood except according to a just and fair procedure according to law was held enforceable as offending Art. 21
· “Without notice” procedure for eviction had to be construed in accordance with the requirements of justice and fair play; thus the discretion granted as to whether to give notice of eviction or not fell foul of the requirements of the Constitution
· Court went on to decide the substantive merits of the case, in a step it itself regarded as exceptional
5. South African jurisprudence: pp. 293-99 plus handout

· Soobramoney: S suffered from a number of ailments, including kidney failure which was diagnosed as irreversible. Kidney dialysis treatment was refused on basis of lack of resources. Held per SA Constitutional Court, Chaskalson P, that the right to healthcare was not unlimited but was rather dependent on the amount of resources available; only immediate emergency treatment was available as of right. S’s condition could not be considered an emergency as it was of chronic duration. The issue was political and was inappropriate for resolution by the court.
· So long as the decision to deny care was taken rationally and in good faith (here in accordance with a published health policy which allowed the benefits of the equipment to be spread as widely as possible), having regard to the needs of society as a whole as well as the individual, a denial of care was not unconstitutional sections 26 and 27 of the SA Constitution, providing for constitutional adjudication of certain ESRs, are dependent on the access to resources for such purposes and are therefore not unlimited in scope
· Grootboom: (handout) the residents of a slum had no basic services and lived in extreme poverty. The residents moved onto an adjacent plot of land. The private owner of the land applied for eviction. Held by the Constitutional Court that the state had breached its s. 26 obligations 
· A reasonableness requirement had to be read into s. 26(2); thus the housing plan as established fell short of the (minimum core) obligation to provide relief to people in desperate need; a reasonable part of the budget was therefore required to be devoted to such relief (see para [41]), cf General Comment No. 3, because no government could not afford to provide basic shelter and clean drinking water
· Has been argued that this represents a lowering of the high threshold to relief in Soobramoney, in that the reasonableness criterion grants a court a wider discretion in deciding the substance in a given case

· Grootboom has been criticized, however: the judgment has proved virtually unenforceable, as no remedy was specified. See further Berat, 3 I.CON 39 (2005), who argues that the SA CC has been most unsuccessful in developing a meaningful approach to these issues.

· Mention in passing of the Treatment Action Campaign (access to anti-retroviral drugs for HIV+  mothers in labor) and Khosa as decisions where the court both lowered the standard of review again and elaborated on the minimum core content which was applicable
6. McKeever and Ni Aolain: supplementary materials on justiciability of ESCR (handout)

· Enforcement can be viewed in imaginative and non linear ways: e.g. reporting mechanisms considered “enforcement”

· Judicial enforcement can operate as means of successful rights enjoyment, but on its own may not be sufficient, in failing to address the underlying structural causes that give rise to social and economic rights violations 

· What is required therefore is a “programmatic” model, involving legislatures, public bodies and judicial branches

· Outlines minimum enforcement and substantive enforcement models of judicial adjudication of ESR: due-process versus enforcement of a set of social and economic rights protections

· Either, in combination with programmatic model, results in benefits as regards the enforcement and protection of rights; programmatic model defined as pro-active development of strategies serving to embed ESR in policy and practice; Argument supported by reference to experiences in Northern Ireland

ASSIGNMENT 9:___________________________________________________________
Economic and Social Rights II: The Justiciability of Economic and Social Rights

A. Government of South Africa v. Grootbloom, (South African Constitutional Ct, 2000)

a. Case represents:

i. move to a reasonableness test in evaluating government protection of economic and social rights

ii. minimum core concept notion in practice  
b. Facts

i. Respondents’ shacks, which had been set up on vacant privately owned land earmarked for low-cost housing, were bulldozed pursuant to court order, and respondents were evicted.

c. Held: State must take reasonable measures to provide relief for people with no access to land and living in intolerable conditions:

i. §39 of Constitution requires consideration of international law
1. Covenant – right to adequate standard of living

2. Para. 10 of General Comment 3 – minimum core obligation of states:

a. Each right has minimum essential level that must be satisfied

b. Determine the minimum core obligation by looking to needs of the most vulnerable group entitled to protection

ii. Reasonableness:

1. State must create conditions for access to adequate housing for people at all economic levels – must “unlock” the system for the poor 

2. State’s obligation depends on context: may differ depending on city, urban/rural, person to person

3. Must move to progressive realization of the right

4. Precise contours of the program are matter for the legislature and the executive – but court will evaluate:

a. Whether more desirable methods could have been adopted

b. Whether public money could have been better spent

c. Note: many programmes may meet the requirement of reasonableness

5. Even if the measures are statistically successful but fail to respond to the needs of the most desperate, they may not pass the test

6. Availability of resources will be considered – important factor.

B. Minister of Health v. Treatment Action Campaign, (South African Const. Ct, 2002)

a. Heightened reasonableness test in practice

b. Facts: TAC brings case a/g Minister of Health for failing to make the drug Nevirapine available to pregnant women with HIV – drug was available free of charge to the gov’t from drug companies.

c. Decision:

i. Bill of Rights guarantees access to health care; specifically protects children’s rights

ii. Govt is constitutionally obliged to plan a progressive program for realization of the right, with reference to the “minimum core” obligation – but note that the minimum core standard is but one consideration for reasonableness, not a stand-alone test

iii. Govt’s actions are not reasonable:

1. the drug will save lives

2. prospects of the child suffering are so slim that they do not outweigh benefits of the drug

3. confining the drug to research and training sights fails to address needs of mothers & children who don’t have access to the sites

a. just because the drug is available in this context does not make the program sufficient

4. HIV a great threat to public health – despite the difficulties in confronting the problem, it is a constitutional obligation to do so

C. Critiques of “reasonableness” scrutiny (class notes)

a. Potential problem of a court imposing unrealistically high standards on a government with little resources

i. Counters:

1.  financial resources can and should be taken into account, per Grootbloom
2.  resources were out of the picture in Minister of Health, so the decision should have been scrutinized heavily

b. The South African cases have not had as great of an impact as hoped; the courts provided little guidance as to implementation, and there is insufficient judicial follow-up

c. Virtual abandonment of “minimum core content” not helpful; can probably still be given meaning at national level (Alston)

d. Institutional competence problems: court not democratically accountable – should not have power to issue these injunctions and scrutinize reasonableness

1. Counter: justiciability of economic and social rights depends on scrutinizing reasonableness, particularly when a constitutional provision guarantees the economic and social rights (as in South African cases)

a. also, process arg – court should protect minorities when political process fails, or in the wake of apartheid 

D. McKeever and Ni Aolain, “Thinking Globally, Acting Locally: Enforcing Socio Economic Rights in Northern Ireland”

a. Enforcement of economic and social rights “has to be viewed in imaginative and not linear ways” – not in the way civil and political rights are enforced 

b. Proposes programmatic model – legislatures, public bodies, and judicial branches all play role in protecting econ & social rights

c. Acknowledges judicial hostility to econ & social rights

i. ESR thought of as not rights at all, but political preferences

ii. Judges wary to enter into redistribution

1. counter: authors argue that judges routinely make choices that have strong financial implications for litigants; when language of rights is part of the context of deliberation, should be able to make large-scale financial decisions related to rights

iii. General modes of judicial enforcement of ESR: minimum enforcement model  OR substantive enforcement model
1. minimum enforcement: sets up minimal plane of justiciability for ESR; gives courts legal capacity to decide whether access to svcs is fair, impartial, non-discriminatory, and subject to procedural protections.  

a. Benefits: avoids claims of judicial overreach; indirectly operates to affect the substantive provisions of these rights

2. substantive enforcement:seeks to define and enforce a set of rights protections

a. many variations on this model

b. eg, right to education in Irish Constitution, right to fair housing in South African constitution

c. benefits: ESR given formal legal status on par with civil and political rights

d. cons: older constitutions do not have these provisions, and the amendment process can be cumbersome

iv. Authors say that the judicial role can be substantially augmented if it works in tandem with the programmatic model

d. Programmatic model:

i. Pro-active development of strategies

ii. Regulatory mechanisms aimed at modifying admin actions of state and large private sector organizations

iii. No exclusive reliance on judicial remedies – legislation, policy, and practice a focus

iv. Acknowledgement that poverty and social exclusion are not contexts – need continuous monitoring and review

v. Identify areas of deprivation and target resources to those areas

vi. May use sample survey of general public to decide what basic necessities of life are  - used to define indicators of deprivation

vii. Make the legislation subject to same scrutiny as policies of public authorities

ASSIGNMENT 10:__________________________________________________________
The Challenges of Relativism

(pp. 323-30; 333-38; 366-75; 389-98; 403-38)
(Alston (class):

· By the close of the Cold War up through beginning of 1990s, we had the beginnings of state-applied sanctions.  More interference in government’s sphere, less sovereign independence.

· Reaction to this was defense of cultural relativism

Rights, Duties, and Cultural Relativism

( ALSTON (class):

· Human rights vs. natural rights

· Began with Enlightenment

· By 18th/19th Century: skepticism.

· Theological and naturalist approaches

The Notion of ‘Rights’: Origins and Relation to ‘Duties”

· Human Rights (Burns Weston)

[take-away: natural rights evolve into human rights]


The term “human rights” is relatively new, replacing “natural rights” which had evolved out of conceptions of natural law through 17th/18th centuries (i.e. Locke’s state of nature that humans chose to leave behind to enter into social contract( he argued that certain rights self-evidently pertain to individual human beings and that we surrender the enforcement of these rights to the state).   The term natural rights began to fall into disfavor because the rights were conceived of in absolutist terms (“inalterable”, “eternal”) and therefore in conflict with one another.  Attack intensified and broadened during the 19th/20th century.  After decline of “natural rights”, there were still ideas about rights of people out there (manifested by abolition of slavery, unionism, education etc) even though the term “human rights” didn’t really gain currency until after Nazi Germany.

· Contemporary Reinterpretation of the Concept of Human Rights (David Sidorsky)

[take-away: natural rights bled into human rights on a continuum-like deal]


Universal human rights assert universal norms or standards applicable to all human societies; while human rights is more about individuals who have moral rights just by virtue of being human, which no society may deny.  


The theory of natural rights- influenced political development in Western society and there is a continuity between that tradition and today’s formulations of human rights, which is evidenced by the following things that both “natural rights” and “human rights” have in common: development a list of specific rights; ascribed to human beings by virtue of being human; based in people’s rational choice that should not be subject to arbitrary incursion; are comprised more in terms of negative freedoms rather than positive liberties, and are held to be rationally self-evident, or universal not relative.

( ALSTON (class):

· Post-modern critiques of rights

· Different arguments about rights.  Rights have some value but as soon as you play the “rights trump” card, everything else is done.

· Rights provide some framework for analysis- critiques are relevantand important but do not undermine the relevance of rights.

· No compelling alternative.

· Call for more discourse/conversation; signal us to take care with a pure reliance on formalistic or positivist discourse.  Just saying that the treaty has been signed isn’t enough to resolve complexities

· Human Rights, Peoples’ Rights (Eugene Kamenka)

[take-away: rights are dependent on enforcement by a System]


Distinguishes claims of rights from other types of claims.  The success of rights is bound up in the social context and is dependent on endorsement by a government or legal system to grant and protect.  Even though no longer couched in terms of natural law or god, human rights still claim a form of endorsement that transcends specific historical institutions and traditions and asserts its own moral logic.  That conception ignores specific historical circumstances in which the claims of rights arise.

· Rights and Their Critics (Cass Sustein)

[take-away: critiques of rights have partial truth but rights are still the best]


Responding to broad “critique of rights” that he deems partially true but ultimately failing to undermine the validity of a rights regime. He lists categories of charges against rights: A) rights are essentially social and collective in character (not individualistic as often cast) and depend on collective institutions and communal support; B) rights are strident and absolutist in character and do not admit compromise; C) rights are too indeterminate and thus unhelpful; D)rights are excessively individualistic and neglect eh moral and social dimensions of important problems; E)rights may be excessively conservative and antidemocratic force, protecting existing distributions; F) rights crowd out the issue of responsibilities and duties people owe each other.  

Universalism and Cultural Relativism

· Note from the book on the Universalist-Relativist Debate:

[take-away:  universalism vs. cultural relativism explained. UN is mainly universalist]

Human rights are understood in different but related ways: relativism (contingent rights, or self-determination of peoples) versus univeralism (absolute rights or imperialism in imposing rights).  Universalism insists that human rights must be the same everywhere (may allow for culturally influenced forms of implementation or realization).  Human rights instruments are located on this side of the debate (Universal Decl., etc).  There are no concessions to cultural variations in the two Covenants.  Cultural relativism insists that rights depend on cultural contexts and rights will different throughout the world.  To relativist, human rights instruments may represent the cultural imperialism of the West, destroy diversity of culture, and lead to cultural homogenization.  The strong relativist position goes on to suggest that there are no transcendent ideas of rights that can be agreed on and hence no culture or state is justified in attempting to impose their ideas on others.  The debate is less important post-Cold War but is now more of a North-South or West-Islam framework.  


The following articles come out of anthropology literature on cultural relativism.  Anthropology is relevant to relativism b/c they were thinking about all this before human rights were even around:



( ALSTON (class): anthropology’s relativism different from philosophical relativism.  Social sciences didn’t talk about human rights until 1990s

· Culture and Morality: The Relativity of Values in Anthropology (Elvin Hatch)

[take-away:  ethical relativism respects moral principles of every culture but has fallen into disregard because today people believe that there are general universal principles]


All societies have moral systems.  Ethical relativism: the position that the content of moral principles varies among human beings (opposite of absolutism: universal moral principles).  Two versions of ethical relativism: the “Boasian” call for tolerance of other societies moral systems and implies that we ought to respect other ways of life. Critiques argue that there are moral values that ought not be respected (i.e. intolerance of other cultures); and the Boasian way is too committed to the status quo (allows genocide…).  

Relativism has fallen into disfavor because non-Western peoples want to change some AND most people believe in general values ought be applied throughout world.  

· American Anthropological Association, Statement on Human Rights 

(Written to the Commission on Human Rights in order to influence the drafting of UD)

[take-away: anthropologists were down with relativism in the UDHR; have moved from objectivity to activist role]

( ALSTON (class): this is a call for complexity, acknowledging the difficulty.  May also be read as a call for relativism.


Respect for the personality of the individual and respect for cultures of different human groups are both equally important.  How do we draft a Universal Declaration that does that? Respect for the individual differences entails a respect for cultural differences because people are products of their culture.

In 1996, the AAA took an activist stand against the destruction of a Sri Lankan culture (reported in the NYTimes) which shows that the profession of anthropology has moved away from professional objectivity and many now feel that they have a responsibility to protect those groups whose cultures are under assault.  

( ALSTON (class): following are practical application stances

· Human Rights in the Muslim World (Abdullah Ahmed An-Na’im)

[take-away: in order to get Muslim world on board in human rights, you should couch it in the framework of Islam]



( ALSTON (class): Islam and human rights.  If you are going to bring about change w/in any setting, you can’t just impose it from the outside.  You have to work from within.  There is nothing inherently incompatible between the two. (you can apply this analysis to other religions—same arguments)

Shari’a, historical formulation of Islamic religious law, influences individual and collective behavior in Muslim countries through socialization even though it contains no enacted legal code.  Human rights activists should struggle to have new, HR-friendly interpretations of religious texts adopted for contemporary world.  That would give human rights a cultural legitimacy that it lacks today.  That illegitimacy stems from the historical non-participation in the creation of human rights instruments.


Shari’a addresses conscience of individual Muslims, not the state or society.  Instead, Shari’a should be adopted as a formal legal system that is consistent with current standards of human rights.  


Muslim scholars working from primary sources may shift emphasis and reinterpret texts in ways consistent with a new understanding of what is believed to be the intent and purpose of the sources, which would be informed by contemporary social, economic, and political circumstances.  For example, qawama (general principles governing women’s status) could be reinterpreted to support human rights for women. 


The ultimate test of legitimacy and efficacy is, of course, acceptance and implementation by Muslims.

Conflicting Traditions and Rights: Illustrations

( Alston (class): FGM illustrations: 

· debate:

a. What is culture?  Always changing; we cant freeze it.

b. Don’t forget work being done locally.

i. Essential 1st step from outside: put the issue on the table.

c. question of double standards:

i. Keep things in perspective.  Big campaigns against FGM but we don’t do anything about those same children dying of preventable diseases.

· human rights is all about getting cultures to change anyway 

Gender: Custom and Culture

· Note from book on Custom and Culture

There is a significant potential for conflict between the objectives of human rights treaties versus customary law and practices (and religious beliefs).  Gender-related issues are a big example.  Many customary practices conflict with CEDAW, so what do you do?

· Anti-Essentialism, Relativism, and Human Rights (Tracy Higgins)

[take-away: feminism must take cultural practices into consideration when struggling for international women’s movement]


In the face of profound cultural differences among women, how can feminists maintain a global political movement yet avoid charges of cultural imperialism?  There is a tension within feminism itself (basing political action in women’s collective experiences v. respecting differences).  Here, Higgins argues that feminism must take cultural defenses, especially those articulated by women, seriously.


Higgins concludes that simple tolerance of cultural difference is too broad while objective condemnation of cultural practices is too narrow. “Forging a combined strategy that respects both commonality and difference requires feminists to acknowledge that we cannot eliminate the risk of coercion, but the risk of inaction is also ever present.”

· Views of Commentators about Female Circumcision/Genital Mutilation (World Health Organization Chronicle)

[take-away: Efforts to ban FGM are ineffectual; there is a need to address underlying need for social status of women and girls]

· Female Circumcision: Challenges to the Practice as a Human Rights Violation (Kay Boulware-Miller)

[take-away: framing female circumcision as a violation of children’s rights may alienate the population that an activist hopes to influence]


To say that female circumcision is a violation of the rights of children has a number of problems.  First, positions the parent as incompetent and abusive, so any parent will reject the argument. Parents want to raise their children independently and believe they know what is in their child’s best interests.  It only sees the physical harm and ignores the positive feelings that may have as a circumcised woman with social and economic benefits.  Stigma such that young girls want the operation.


The right to health argument is more likely to be accepted and integrates into pre-existing values and priorities.  

· Arrogant Perceptions, World Traveling and Multicultural Feminism: the Case of Female Genital Surgeries (Isabelle Gunning)

[take-away:  through the process of dialogue, we can agree on some shared values with respect to cultural diversity]

One is not stuck between choosing “universal standards” and “everything is relative”.  It is not that there are universals out there waiting to be discovered.  But through dialogue, shared values can become universal and be safeguarded.  The process by which these universal standards are created is important.  A dialogue with a tone that respects cultural diversity, is essential.  From that dialogue a consensus may be reached, understanding that as people and cultures interact they do change and learn.

· CEDAW, Female Circumcision (General Recommendations 1990)


CEDAW Committee recommends measures to eradicate female circumcision including information, support of women’s organizations, cooperation by leaders in influencing attitudes, etc.

· Female Circumcision—Is There a Legal Solution? (K. Hayter)

[take-away: legal prohibition for adult consenting women is paternalistic and imposition of majority values; but may be justified for women in acute states of dependence.]

Moral indignation in UK lead to bill prohibiting female circumcision.  But does that justify legal intervention prohibiting a consensual act performed on an adult women in accordance with cultural practice?  Suggests it is imposition of moral values of majority onto minority groups that is inappropriate in multicultural society.  Such a prohibition denies women the right to self-determination.


Legal intervention is justified to prevent a child or someone in mind or state of particular physical or economic dependency.  Cloistered lifestyle and acute economic dependence of women practicing female circumcision may justify the paternalism.

· A Statement on Genital Mutilation (Association of African Women for Research and Development (AAWORD))

[take-away:  FGM is a problem, but why the big fuss?  There are other problems.  FGM ruckus is a result of racism and imperialism and should be dealt with by African women]

The West is on a crusade led by morals of Judeo-Christian society dependent on sensationalism and insensitive to the dignity of the women they want to save.  AAWORD firmly condemns genital mutilation.  However, the fight should not take on such proportions that the wood cannot be seen for the trees.  Must be put in context and should be taken on by African women who are familiar with that social context.

· Between ‘Irua’ and ‘Female Genital Mutilation’ (Hope Lewis)

African feminists seek to recapture the representations of own cultural heritage away from sensationalism.  Emphasize the importance of cultural context in FGM.

· A Uganda Tribe Fights Genital Cutting (Barbara Crossette in NYTimes)

[take-away: see how fast cultural norms can change?]


Sabiny people in Uganda have a campaign to abolish FGM and replace it with a symbolic ritual declaring the girl a woman.  Only a decade ago, they were all into it, but then in 1992 the Elders Association decided it was harmful and told parents to stop.

· NYTimes Letter to Editor (Merwine)

From the African viewpoint, FGM can be an affirmation of the value of women.  It is ethnocentric to demand change a tradition. 

· Hands Off Clitoridectomy (Yael Tamir)

[take-away: all societies have oppressive stuff.  Western beauty standards are also harmful.  West is smug about it and ignores its own deficiencies]

We should be suspicious about the role clitoridectomy is playing in the current political debate.  Conceptions of beauty are cultural and Western women do a lot of painful, medically unnecessary and potentially dangerous things for beauty.  If you say that it is okay because women consent, then what about life-threatening eating disorders imposed on minors by cultural beauty standards?  Attention given to it is disproportionate

Custom and Culture: other Case Examples

· State Responsibility Under International Human Rights Law to Change Religious and Customary Law (Abdullahi Ahmed An-Na’im)

[take-away:  changing cultural or religious practices should not come from the state but through persuading the people of the validity of the change] 

A states responsibility for conforming its domestic laws and practices to international law obligations extends to religious and customary practices as well.  There is a need for a moral and political overlapping consensus.  Change to traditional or religious practices should not come from outside or from the structures of the state.  It should be through persuading the people that the change is valid.  That is the transformation of popular beliefs and attitudes.  Should also provide an alternative to the discredited traditional practice.  Must draw authority from the same source on which the original source was founded.  Otherwise, previous practice will continue off the books.

· Ephrahim v. Pastory (Tanzania High Court, 1990)

[Held: customary law regarding rules of inheritance was discriminatory was invalid and modified]


Woman sold land; claim to hold sale invalid because under customary law women cannot sell land.  Court observed that women’s liberation was high on the agenda and that any court would be ashamed to follow.  Tanzanian Constitution said that courts should construe customary law with such modifications as to conform with rights.  Court held that the custom was discriminatory and unconstitutional; and therefore that the customary law was thereby modified.  Sale valid.

· Magaya v. Magaya (Supreme Court of Zimbabwe, 1999)

[Held: daughter may not inherit land.  Upheld discriminatory customary law and advocated for gradual change rather than revolution initiated by the courts]


Eldest daughter tired to take father’s estate; action holding that possession invalid under customary law.  Court upheld customary law because the patrilineal nature of the African society.  While judge supports the advancement of gender equality, he believes that great care must be taken with African customary law; it will not be abandoned by the people.  Better to pursue gradual change that will win long-term support by the people instead of a legal revolution initiated by the courts.

· Testing the Limits of Tolerance as Cultures Mix (Barbara Crossette, NYTimes)

[take-away: with more and more immigration, US society struggles with acceptance of immigrant activists versus ideas of progress and violations of human rights.

ASSIGNMENT 11:__________________________________________________________
Institutions, Enforcement, & the UN Human Rights Regime

Henkin (pp.594-6): discusses reasons why states comply with int’l law (developed habit/commitment to order; system has developed culture of compliance; “horizontal enforcement” mechanisms) –these inducements do not work in the same way for human rights- 

· compliance with human rights obligations is more responsive to domestic forces- b/c the causes of human rights violations are cultural, political, close to home- 

· human rights law promotes human values rather than state values (beneficiaries of human rights are not states themselves but inhabitants of states)- states don’t have strong interest in pursuing remedies for violation of human rights of their inhabitants- 

· principal element of horizontal deterrence present in international law (fear of retaliation by another state) is not present in human rights law- retaliation would itself violate human rights

Alston: foundation of int’l legal order is idea of sovereign equality of states- in a way, this is what human rights regime is designed to interfere with- so you have the gradual working out of expanding limits of permissible interference with state sovereignty.  Talking about enforcement always raises issues of reciprocity- the question of whether a state truly wants the norm to be enforceable against them as well- 

UN’s HR machinery consists of “two-track” approach- charter-based and treaty-based organs.  The focus in these readings is on charter-based organs.  Alston emphasized that these two approaches must be contrasted: 

· charter-based cover all states, regardless of treaty obligations (whereas with treaty-based, only those state parties who ratify specific treaty are covered)

· charter-based cover all norms- any human right can be taken up by General Assembly or Commission on Human Rights (whereas treaty-based depend entirely on specific treaty norms) 

· charter-based are run by governments (whereas treaty-based are run by experts)

· with charter-based organs, enforcement runs all the way up to Security Council sanctions (whereas with treaty-based no formal body for enforcement- simply moral and political pressure) 

Three features of institutions highlighted by readings: 

· concern of most UN organs is with civil/political rights- not economic/social 

· emphasis on responding to relatively discrete but gross and noticeable violations

· organs give little attention to consciousness-raising through education or promotional activities that many would identify as indispensable components 

Comment on Hierarchy of Charter Organs (pp.597-602, including chart on UN structure p.598): charter-based organs are those whose creation is directly mandated by UN Charter (General Assembly; ECOSOC) or those authorized by one of those bodies (Commission on the Status of Women) 

· principal organs- Security Council, General Assembly, International Court of Justice, Economic and Social Council (ECOSOC)- supposedly all at the same high level- but Alston stressed that this formalism is very much out of step with reality

· Security Council (SC) is pre-eminent organ, whatever its legal position- still exercises the most power- able to execute its own decisions

· International Court of Justice (ICJ): although number of cases has grown substantially, jurisprudence that ICJ has generated has had only limited impact on normative underpinnings of international human rights regime

· ECOSOC once played major role as intermediary between General Assembly and Commission on Human Rights- but now out of the picture. 

· in formal terms, UN Commission on Human Rights (CHR) reports to ECOSOC

· CHR membership of 53 gov’ts (as opposed to universal membership in General Assembly)- attempts geographic balance through regional groupings 

· frustration with CHR led to recent decision to abolish it/ set up Human Rights Council 

· HR Council will presumably be up near SC and GA in the hierarchy- 

· General Assembly (GA) is more a “talking shop”- adopting resolutions- but b/c of universal membership, retains important place in discussions- 

· Secretariat is run by Secretary-General (appointed for five years by General Assembly on the recommendation of Security Council) 

· under Secretary General is High Commissioner for Human Rights- UN official with main responsibility for human rights- subject to direction and authority of Sec-Gen, and acts with within mandate given by policy organs (GA, ECOSOC, UN Commission on HR)

· Sub-Commission on Promotion and Protection of Human Rights- not governmental reps, like Commission on Human Rights – rather, composed of 26 independent experts, elected by governments- and their independence varies widely- 
Fact-Finding: depends for credibility and potential impact upon extent to which perceived to have been thorough, politically objective and procedurally fair

· Alston: highly constrained and thus flawed- (assignment #12 also addresses this) nothing to enable rapporteur to demand specific documentation (governments always able to invoke national security); often no access to certain regions, particular places (ie. primary schools used for torture); constrained by very limited funding and limited time in country; issues about standard of proof.  

· impact of fax/phone/internet: instant diffusion and more efficient databases– make it almost impossible to prevent flow of information about new, serious human rights violations – but may not help with accuracy concerns or with problems of verification

· Nicholas Valiticos (p.603-4)- urges flexible approaches (not always possible to transpose internal judicial procedures in full); procedural safeguards (state should have opportunity for comment, must ensure safety of witnesses, guard against reprisals); entrust process to independent and impartial actors.

· excerpt from Annual Country Reports by U.S. Dept of State (p.605) emphasizes difficulty of getting to the truth of the matter: rely heavily on NGO reports, but often difficult to evaluate credibility- few eyewitnesses to specific abuses, and they are often intimidated or prevented from reporting; groups opposed to particular gov’t sometimes have powerful incentives to exaggerate or fabricate abuses; gov’ts have incentives to distort abuses attributed to opposition groups.  

· Memorandum of Understanding with Gov’t of Chile (pp.605-608) – UN drew up detailed set of rules for a precedent-setting mission in Chile in 1978- UN has never agreed on a set of model rules to govern fact-finding, so this is important example.  

· addresses freedom of movement; freedom of investigation; assurances by Chilean government of non-retaliation against witnesses and security of fact-finders; providing government with Group’s views to allow state to comment; importance of weighing evidentiary value of all information received. 

· International Law Association, The Belgrade Minimum Rules of Procedure for International Human Rights Fact-Finding Missions (pp.608-609): ILA is an NGO whose rules are not legally binding/ have no formal weight, but are taken seriously by international community.  

· suggestions on selection of fact-finders (impartiality, objectivity; governments should be consulted if possible); collection of evidence (sufficient staff to allow independent collection of data; mission should insist state provide guarantee of non-retaliation against witnesses); insisting on interviewing any person deemed necessary, even those incarcerated; preliminary findings presented to state for comment. 

UN Commission on Human Rights’ (CHR) three main procedures for responding to violations: 
· in practice, all three have significant overlap

· both 1235 & 1503 procedures grew out of influx of new members in ECOSOC in mid-1960s (mainly newly independent African and Asian states, supported by Eastern Europeans)- pressed for general, non-treaty-based, communications-type procedures as additional means by which to pursue struggle against racist and colonist policies, particularly in Southern Africa- 

· confidential 1503 Procedure (1970): created by ECOSOC Resolution 1503 (p.613)- allows CHR to examine complaints pertaining to “situations which appear to reveal a consistent pattern of gross and reliably attested violations of human rights”  

· Alston: big breakthrough in principle- official repudiation of earlier doctrine that no specific complaints would be examined (CHR’s official position from their beginning in 1946 was that function would be to discuss issues of human rights generally and draft standards—UDHR, ICCPR, ICESCR—but not to address any specific country abuses) 

· 1503 procedure was adopted after 1235 procedure but has developed more rapidly and is often used as precursor to action under 1235

· Alston: problems( what is “gross”? discrimination against women? or only bloodshed? 

· Sub-Commission Resolution 1 (1971) (p.614): procedures re: what is admissible in the 1503 procedure (second-hand knowledge admissible if accompanied by other evidence; anonymous communications not admissible; communications inadmissible if essentially abusive, if has manifestly political motivations, or if based exclusively on reports disseminated by mass media)

· time-consuming and tedious- b/c procedure carefully designed to ensure that governments would not lightly be accused of violations and b/c not concerned with individual cases but with “situations”

· entire process shrouded in secrecy- only public statement is annual list of countries which are under consideration and those which have been discontinued- 

· but details are often leaked to the media (as with Saudi Arabia case study)

· Alston: case study on Saudi Arabia (p.617) shows that procedure is often a façade- once Saudi government’s abuses were before CHR, complaint was disposed of in about one hour- all these governments welcoming Saudi government’s cooperative attitude- US rep silent throughout

· public 1235 Procedure: can discuss human rights violations “wherever they may occur”- public debate that leads to appointment of Special Rapporteur or Special Rep. of Secretary- General, or some other designated individual or group to investigate a situation

· designation of “thematic” rapporteur or Working Group to consider violations anywhere relating to a specific theme (disappearances, torture, etc.) 

· Alston- introduced around 1980- these thematic reports satisfied new push of addressing issues other than Apartheid and Israel without having to single out specific countries (which was huge stumbling block in CHR, where you were not able to mention any country by name) 

· Alston emphasized that this system is pretty chaotic- amateurs, unsupported by any serious funding and minimal staff in Geneva to back up mandates- 

· also problematic b/c we retain a policy that says that countries must invite working groups in 

ASSIGNMENT 12:__________________________________________________________
Institutions, Enforcement and the U.N. Human Rights Regime II
Readings: 
(1) Amnesty International, United Nations Special Procedures: Building on a cornerstone of human rights protection (October 2005)


(2) Civil and Political Rights, Including the Question of Disappearances and Summary Executions, Report of the Special Rapporteur, Addendum: Mission to Jamaica

Reading (1) – Amnesty International

I. Introduction

a. Special procedures (SP): term used to describe the special rapporteurs, special representatives, independent experts and working groups established by the Commission on Human Rights.  (also known as “extra conventional mechanisms” or “charter-based mechanisms”) Note: there is an appendix to this reading, listing all thematic and country mechanisms.  

i. Thematic mechanisms: SP that are mandated to review a particular violation on a global scale. Currently 28 thematic mechanisms.

ii. Country mechanisms: SP that are mandated to review one country or territory.  Currently 13 country mechanisms.

iii. First SP: Working Group of Experts to investigate the charges of torture and ill-treatment of prisoners, detainees or persons in police custody in South Africa in 1967.

iv. This year, the Commission on Human Rights (CHR) asked the Office of the High Commissioner on Human Rights (OHCHR) to take steps to enhance the Special Procures.

b. Human Rights Council
i. New body created to replace the CHR.  

ii. SP will remain in place, and Amnesty argues that the creation of the new body is an opportunity to improve the SP system.

II. Background: evolution of Special Procedures
a. Has happened haphazardly, without overall institutional framework

i. Lack of coherent “system” leads to problems with coordination, consistency and overlap.

b. Also undermined by: chronic under-funding, lack of cooperation from states, marginalization by the CHR, and variable quality of work product.  

c. Attempts to solve these problems. 

i. The Secretary General took measures to improve the quality of the reports of the SP and to increase “support” for their functions.

ii. SP themselves have annual meeting to try to improve their operation.

d. Good things 

i. SP are among the most innovative, responsive and flexible tools of the human rights machinery. 

ii. SP can help the new HRC minimize criticisms that have plagued the CHR, such as: double standards, selectivity and excessive politicization.  (Note: they have been too marginalized to be very effective in this capacity in the past.)

III. Role and functions of the Special Procedures

a. Main role: 

i. Render the international norms that have been developed more operative

ii. Strive to enter constructive dialogues with Governments and to seek their cooperation as regards concrete situations, incidents and cases

iii. Study and investigate—try to understand situations

iv. Recommend to governments solutions to overcome the problem of securing respect for human rights

b. Functions of both thematic and country mechanisms

i. Act urgently on information that suggests that a human rights violation is about to happen, or is already occurring.

ii. Respond to allegations that a violation has already taken place

iii. Undertake fact-finding missions

iv. Examine the global phenomenon of a type of violation through studies

v. Clarify the applicable international legal framework to address a particular violation.

vi. Present annual reports to the Commission

c. Recommendations: Role and Functions of Special Procedures

i. SP should be preserved and strengthened in the new HRC, especially in their ability to perform core functions of:
1. issuing urgent appeals
2. transmitting allegations
3. fact-finding missions
4. studies
5. clarifying international law
6. preparing annual and other reports with recommendations 
ii. HRC should be alert to warnings from SP regarding human rights violations and should act on those warnings.

iii. HRC should fully integrate information and analysis from the SP. 
iv. Information from SP should be made readily available throughout the year.
v. HRC should provide for routine, substantive interactive discussion with the SP to hear findings and recommendations.
d. Appointment of Mandate-holders

i. Nominations come from states, NGOs in consultative status with ECOSOC and other “appropriate sources”.  
ii. Usually selected by the Chairperson of the Commission on the basis of consultations with the Bureau of the Commission and the representative of each regional group.
iii. Some appointed mandate-holders have simultaneously held positions within their national government.
iv. The process is not usually publicized or subject to broad consultation.  
v. Gender imbalance: only 16 out of 55 mandate-holders are women.  
vi. Advisory Panel: proposal of the OHCHR.  Would include individuals from all regions and belonging to all constituencies (UN system, NGOs, national institutions and mandate-holders).  Purpose: to broaden list of possible candidates, redress gender imbalance, and improve geographic representation.  Would review candidates and make suggestions to the Chair of the HRC.  
vii. Recommendations

1. High Commissioner should pursue plans to form Advisory Panel with individuals of all constituencies.
2. Process of choosing candidates should be more transparent and involve broad consultation at the national level. 
a. characteristics sought should be: independence, impartiality, skill and expertise
b. should seek to redress the current gender imbalance
3. Advisory Panel should request details of nomination process and should come up with “profile” for each mandate.

4. Office of the High Commissioner should continue to maintain and update roster of suitable candidates.

5. CVs of all SP mandate-holders should be available on the Office of the High Commissioner’s website.
6. Steps should be taken to remove practical barriers to suitable candidates.  
7. Terms
a. Thematic mandate-holders: two three-year terms
b. Country mandate-holders: one year appointment, maximum period of six years
e. Managing Growth of Special Procedures

i. Since 1997, the number of SP has increased from 29 to the current level of 41.  
ii. The CHR has prematurely terminated several country mandates, despite clear evidence of a continuing serious human rights situation in the country concerned.  
iii. There is some concern about overlapping mandates.
iv. Recommendations

1. The HRC should consider the creation of new country or thematic mandates in response to serious situations of human rights violations.
2. All new country mandates should be established for an initial renewable period of three years.
3. The HRC should be required to take an explicit decision in order to terminate a thematic mandate.  
f. Working Methods of Mandate-holders

i. Some elements of the SP working methods are common to all the mandates
1. These have been compiled into Manual for Special Rapporteurs/Representatives/Experts and Chairpersons of Working Groups of the special procedures of the Commission on Human Rights and of the advisory services programme (the Manual)
2. Manual deals with:
a. Sources of information
b. Admissibility
c. Communications government 
d. Missions
e. Recommendation for Operations Manual: should be revised so it reflects best current practice, should be publicly available, should be regularly updated, and should be used as the basis for training new appointees.
3. Communications
a. Requests by individuals or their representatives, seeking action to protect their human rights.
b. If the mandate-holder thinks a communication is credible, she communicates with the relevant government.  
c. Over 50% of communications to governments are signed by two or more SP as part of efforts to coorinate activities.  
d. In 2004 SPsent 1,356 communications to 142 states, addressing 4,448 individual cases.
e. Responsibility of mandate-holder to assess reliability of information:
i. Credibility of source
ii. Consistency of allegations
iii. Precision of factual details
f. Domestic Remedies: domestic remedies do not have to be exhausted for SP to act (unlike individual communications procedures of international human rights treaties).  

g. Model questionnaires describe the information sought by SP for each complaint.

h. Working Group on Arbitrary Detention (WGAD): only SP with an explicit mandate to consider individual cases.

i. Government cooperation with SP communications:

i. CHR adopts biennial resolution calling on states to cooperate with the SP, but there is a general lack of compliance by many governments.

ii. Ex. Special Rapp on Torture: from Dec 2001 to Nov 2004, rate of response to urgent appeals was only 41% and 33 governments had never responded to these appeals at all.

j. Quick Response Desk: developed thematic database for processing, sending and filing communications.

k. Recommendations for Communications

i. SP should continue to try to establish dialogue about allegations of human rights violations with governments.
ii. Model questionnaires should be developed for all mandates and should be online.
iii. Communications should be shared with the source, including responses from governments.
iv. Information about cases and government responses should be publicly available as long as there is no threat to the source.
v. Information about communications, especially non-responsive governments should be regularly considered by the HRC.
vi. HRC should review states’ willingness to respond, should take steps to encourage responsiveness.
vii. In considering candidates for election to the HRC, governments should take account of each candidate state’s cooperation with the Special Procedures.
4. Urgent Appeals

a. Rapid response mechanism developed by WGEID to deal with the threat of serious violations in order to avoid irreparable harm(at the core of the SP.

b. Not accusatory, aimed at preventive measures

c. Usually directed to ministry of foreign affairs of relevant state, but can also be issued by public statement.  

d. Usually deal with individuals or groups, but sometimes deal with negative institutional developments.

e. Recommendations for Urgent Appeals

i. Must be preserved in HRC
ii. SP should continue to issue urgent appeals through public statements when appropriate.
iii. When governments do not respond to urgent appeals, situation should be brought to the attention of the HRC.
5. Substantive Reports

a. All SP present an annual report to the CHR.  Some are mandated to provide interim reports.  
b. Length restrictions: annual reports are limited to 20 pages.
c. Recommendations: 
i. SP should continue to produce comprehensive and focused reports to provide in-depth analysis on aspects of their mandates.

ii. HRC should take account of their findings and encourage states to act on the recommendations contained in those reports.  
iii. HRC should consider measures to compensate for the detrimental effect on content by the current limitations on length.  
6. Fact-finding missions

a. Create a space for public discourse ( inform policymakers and opinion formers.
b. Allow SP to meet with victims and families and to make firsthand observations of the situation.  
c. SP’s recommendations following a visit can provide blueprint for legislative, administrative and policy levels.
d. SP have resources to do 2 or 3 missions per year
e. Invitations/Government Cooperation: 
i. Visit can only take place if state issues invitation and then facilitates mission according to guidelines.  
ii. 52 states have issued standing invitations (75% of members have not)
iii. Many requests for visits have been ignored for years.  Example: Special Rapp on torture has been waiting for response from India and Indonesia since 1993.
iv. A few states have denied requests by country SP.
v. States who agree to visit can still impede the objectives of a mission, for example through restricting timing or access to certain regions or people.  
vi. Even when the mission is carried out satisfactorily, states often do not comply with the SP’s subsequent recommendations.  
vii. Individuals who meet with SP during a visit are often subjected to intimidation and reprisals, and sometimes death.  
f. Terms of Reference: minimum standards expected of host governments

g. Reports of missions are published as special addenda to annual reports of SP.  Delay in publication is common

h. Recommendations for fact-finding missions

i. All member states should issue standing invitation to SP and facilitate their requests to go on missions.  
ii. Information about status of mission requests should be examined regularly by the HRC.  
iii. Mission reports should be published separately from mandate-holder’s main report and should be made publicly available.
iv. HRC should develop procedure so that states who ignore visit requests are held accountable.
v. States should provide detailed response to recommendations arising from SP fact-finding missions.  
vi. States should ensure that acts of intimidation or reprisal are not carried out against those who meet or cooperate with the SP and that any such acts are investigated and perpetrators held accountable.  HRC should take particular interest in specific acts of intimidation or reprisal.  
7. Follow-Up to the work of mandate-holders

a. Follow-up: the variety of measures taken to encourage, facilitate and monitor implementation of recommendations by the SP.  Ultimate objective: to ensure state compliance.  
b. CHR has been undermines by its failure to follow up on its own resolutions and decisions and the recommendations of its SP.  
c. Increasing number of SP are beginning to develop follow-up procedures, primarily in relation to country missions.  
d. SP Annual Meeting produced agreement on recommendations to improve follow-up by mandate-holders.
e. Recommendations for follow-up

i. The OHCHR should better integrate SP recommendations. 
ii. SP should help facilitate and monitor follow-up.
iii. Communications should remain pending until they have been adequately addressed.
iv. Recommendations agreed to at SP Annual Meeting should be implemented.
v. HRC should incorporate follow-up across its activities.
8. Resources

a. Chronic under-funding of SP.
b. 2005 annual report showed funding from the regular budget at less than $34,000 per mandate per year.
c. Mandate-holders are unpaid.
d. One implication of the lack of funding for SP is that they are not able to recruit the best possible staff.
e. Recent World Summit( member states agreed to strengthen OHCHR by doubling regular budget contributions, from amount which is currently less than 2% of UN’s Regular budget.
f. Recommendations

i. States should ensure that commitments to increase regular funding for the human rights program are honored in their negotiations during session of General Assembly.
ii. SP budget should be increased significantly to enable OHCHR to retain and recruit qualified and sufficient staff to support mandate-holders.    
IV. Appendix 1: list of thematic and country mechanisms

V. Appendix 2: Joint NGO Statement
a. Special Procedures, Informal Consultation in Response to Decision 113 of the 61st Session of the UN Commission on Human Rights
b. In order to strengthen and improve the SP system, the following measures are necessary:
i. Increased capacity of the SP to address and respond to emerging situations of serious human rights violations.
ii. A right of access of the SP to all countries and territories (without having to negotiate for specific invitations).
iii. Increased willingness and action by all states to cooperate with the SP in following up on their recommendations. 
iv. Regular publication of summaries of communications in respect of individual cases throughout the year, including state responses, and the publication of mission reports as soon as they have been finalized.
v. Improved identification and selection process for mandate-holders.
vi. Expanded interactive dialogue.
vii. Enhanced capacity to encourage active engagement of civil society.
viii. Substantial increase in regular funding to meet requirements of the Office of the High Commissioner to support the SP. 
Reading (2) – Report of Special Rapporteur on extrajudicial, summary or arbitrary executions: 

Jamaica visit, February 27, 2003

I. Visit prompted by several reports over the years citing allegations of extrajudicial executions by Jamaican security and police forces, as well as information received regarding Jamaica and the international standards on safeguards and restrictions relating to the imposition of capital punishment.

II. The Special Rapp met with government ministers and officials, including police, security forces and the judiciary, civil society organizations and community representatives.  Visited sites of allegations and met with witnesses and family members of victims.  

III. Following visit, Special Rapp believed that extrajudicial executions had taken place.  

IV. Special Rapp is not mandated to pronounce guilt or innocence of individuals.  This should happen through due process of law, but Jamaican legal system is not equipped to undertake these cases.  

V. Recommends, inter alia, that Jamaican government take measures to streamline criminal justice system.

VI. Authorities in Jamaica need to make stronger efforts to condemn all forms of misuse of force by the security forces and no attempt should be made to protect those accused of extrajudicial executions. 

VII. Law enforcement officials should be discouraged from using lethal force except when it is unavoidable to protect life.  

VIII. Public Police Complaints Authority should be better resourced and should undertake to monitor all incidents of police killings and publish the results of the inquiries, investigations or trials in such cases.

IX. Capital punishment should not be imposed on minors or the mentally ill.  Investigation should be undertaken to ensure compliance with international safeguards and restrictions.

Session 12: Institutions, Enforcement and the U.N. Human Rights Regime Continued

Reading: Amnesty International, United Nations Special Procedures: Building on a cornerstone of human rights protection (October 2005)

Special Procedures: special rapporteurs, special representatives, independent experts and working groups established by the Commission on Human Rights.  Can be theme or country focused.

Negatives: SP evolved haphazardly, without overall institutional framework.  The lack of a coherent “system” leads to problems with coordination, consistency and overlap.  SP are also undermined by: chronic under-funding, lack of cooperation from states, marginalization by the Commission, and variable quality of work product.  

Positives: SP are innovative, responsive and flexible tools of the human rights machinery.  SP can help the new HRC minimize criticisms that have plagued the CHR, such as: double standards, selectivity and excessive politicization.  (Note: they have been too marginalized to be very effective in this capacity in the past.)

Role and functions of the Special Procedures

Render the international norms that have been developed more operative.  Strive to enter constructive dialogues with Governments and to seek their cooperation as regards concrete situations, incidents and cases.  Study and investigate—try to understand situations.  Recommend to governments solutions to overcome the problem of securing respect for human rights.  Act urgently on information that suggests that a human rights violation is about to happen, or is already occurring.  Respond to allegations that a violation has already taken place.  Undertake fact-finding missions.  Examine the global phenomenon of a type of violation through studies.  Clarify the applicable international legal framework to address a particular violation.  Present annual reports to the Commission

Recommendations
Amnesty makes recommendations for how the SP can be improved through the new Human Rights Council.  Areas for improvement: role and functions, appointment of mandate-holders (getting the most qualified and independent people, addressing gender and geographic imbalances), managing growth of SP, working methods (improving operations manual, communications procedures, urgent appeals, , substantive reports, fact-finding missions, and follow-up work(ensuring that governments comply with recommendations, and resources.)  

Joint NGO statement
In order to strengthen and improve SP system, the following measures are necessary: increased capacity of the SP to address and respond to emerging situations of serious human rights violations, a right of access of the SP to all countries and territories (without having to negotiate for specific invitations), increased willingness and action by all states to cooperate with the SP in following up on their recommendations, regular publication of summaries of communications in respect of individual cases throughout the year, including state responses, and the publication of mission reports as soon as they have been finalized, improved identification and selection process for mandate-holders, expanded interactive dialogue, enhanced capacity to encourage active engagement of civil society, substantial increase in regular funding to meet requirements of the Office of the High Commissioner to support the SP. 
Reading (2) – Report of Special Rapporteur on extrajudicial, summary or arbitrary executions: 

Jamaica visit, February 27, 2003

Reasons for fact-finding in Jamaica: 

Several reports over the years citing allegations of extrajudicial executions by Jamaican security and police forces, as well as information received regarding Jamaica and the international standards on safeguards and restrictions relating to the imposition of capital punishment.

Meetings: 

The Special Rapp met with government ministers and officials, including police, security forces and the judiciary, civil society organizations and community representatives.  Visited sites of allegations and met with witnesses and family members of victims.  

Findings: 

Following visit, Special Rapp believed that extrajudicial executions had taken place, BUT Special Rapp is not mandated to pronounce guilt or innocence of individuals.  This should happen through due process of law.  Problem: Jamaican legal system is not equipped to undertake these cases.  

Recommendations: 

Jamaican government should take measures to streamline criminal justice system.  Authorities in Jamaica need to make stronger efforts to condemn all forms of misuse of force by the security forces and no attempt should be made to protect those accused of extrajudicial executions. Law enforcement officials should be discouraged from using lethal force except when it is unavoidable to protect life.  Public Police Complaints Authority should be better resourced and should undertake to monitor all incidents of police killings and publish the results of the inquiries, investigations or trials in such cases.  Capital punishment should not be imposed on minors or the mentally ill.  Investigation should be undertaken to ensure compliance with international safeguards and restrictions.

Prof. Alston in Class: 

· Beginning: Only two big issues considered by commission ( South Africa and Israel (all other HR abuse ignored, e.g. Cambodia, Uganda, South America—several countries).  Western countries slow to join effort to address these, didn’t want to talk about race.

· Then US-assisted overthrow of Allende is Chile was next big issue.  Latin America, communist countries and a few Western European countries were outraged at US involvement.  After this, there was a flood of complaints.  But at this stage you still couldn’t mention countries by name (Jimmy Carter worked to change that).  

Thematic Mechanisms 

1980: beginning of thematic reports, partially brought about by Argentine diplomat who kept blocking country-specific action on disappearances.  Resulting Working Group was beginning of Special Procedures system.  Working Groups: composed of 5 people from different geographic regions. There is a list of all the thematic mechanisms in appendix to Amnesty reading.  

Fact Finding: 

· The missions are, by definition, highly constrained, and thus, flawed.  

· Lack of resources=big problem, documentation is difficult so focus is on interviews and observations.  Standard of proof is another difficult issue.  

· Essentials for successful mission: access to civil society, access to all regions and places.  

· Visits are only set up when prima facie evidence is strong(Alston can’t remember a report that didn’t find evidence of some culpability during the visit.  

· Each SP now does 2-3 visits per year and can choose where they will go (as long as they have an invitation).  

· Although countries are often reluctant, access usually granted b/c of political pressure.  But they get the reports before they’re publicly released(time to respond and “spin”

· Jamaica report is typical.  Rapporteurs usually go b/c of allegations, but sometimes go on fishing expeditions.  Mandates can be more friendly sometimes( focus on efforts to improve rather than on violations.  Recommendations can be very universal or specific to one country.  

· Not as effective as they could be b/c “state sovereignty” still requires invitations, lack of funding and support, minimal staff and many amateur mandate-holders.

Formalities: CESCR resolutions 1235 and 1503.  

· 1235, Item 9: CHR can discuss violations wherever they occur ( theory is that discussion leads to decision about a country (a resolution) but that’s not what happens.  Representatives come to discussion knowing what resolution they want. 

· 1503 complaints procedure (official repudiation of 1947 doctrine that no violations would be examined): confidential.  This is a joke because there are so many loopholes.  China still asserts that individual countries shouldn’t be singled out.  This procedure is now just a façade.

Audience

Language has to be fairly subtle and diplomatic.  Think about for whom reports are intended: host government, other governments, civil society, Commission, US and EU (to encourage isolation).  In democratic countries, it’s important to address the government, but you also have to focus on riling up civil society to bring about change.

Rapporteurs:

Occupy weird ambiguous position (This is what governments want—to perpetuate amateur nature of the system. Contrast with German judge who was sent to Syria).  They’re not really UN officials, but are clearly exercising its authority.    
Future: 

Rapporteur system should be more professionalized.  New Commissioner may do this—seems unhappy with system the way it is, doesn’t like the messiness.      

Legal:

Things to think about: should determinations of guilt be deferred until domestic remedies are exhausted?  What is the standard of proof?  How strong should conclusions of fact-finding be stated?  Recommendations can be very broad or highly specific—either way, they’re useless on paper( need to be taken more seriously, if not by governments, then by civil society.    

NGOs

SP are highly valued by NGOs, which Alston thinks is funny because reports of NGOs are so much more professional.

Takeaway: the SP system is currently chaotic, unprofessional and lacking in funding/support.  It has the potential to be effective but governments don’t really want it to(they want to perpetuate those weaknesses.  Governments also want these procedures to be run by representatives of governments rather than experts(this way they believe they can continue to exploit the national, regional, cultural, etc. loyalties of mandate-holders.  

ASSIGNMENT 13:__________________________________________________________
Institutions, Enforcement & the United Nations Human Rights Regime
Office of the High Commissioner for Human Rights; Humanitarian Intervention

Alston (class 10/25-28):

· Metaphor of elephant, mouse, spider web, i.e., a big humanitarian crisis leads to creation of relatively powerless body/procedures, but these ad hoc procedures tend to have unintended consequences that strengthen human rights (HR) standards and procedures over time

· Role of UN Secretary General with respect to human rights:

· Successive SG’s preferred to use more traditional political bodies and persuasion

· Post Cold War: calls for a high commissioner for HR; 1993 Vienna World Conference on Human Rights led to creation of UN High Commissioner for HR (supported by Clinton administration)

· Significant strengthening of OHCHR under Kofi Annan

· Office of the High Commissioner for Human Rights:

· Subject to direction by the Secretary General and acts within the mandate given by the UN policy organs (GA, ECOSOC and UN Commission on HR)

· Staff of 580; OHCHR budget 2004 was $86mil., most of this comes from voluntary contributions (only $33.8m from regular UN budget – unwillingness of state govt’s to make it a strong enforcement mech.)

· Voluntary budget contributions let countries exert pressure on agenda

· Reflections on Materials: Evolution of the role of SG (Secretary General )and OHCHR

· Range of initiatives taken by SG in his own name and by the HC – seen as increasingly independent actors

· Country offices: note date of Nepal agreement – HC clearly threatened to have Commission on HR condemn the govt or impose rapporteur; Nepal accepted alternative of country office and technical assistance

· Role of SG illustrated by the “Program to Prevent Genocide”

· Annan’s plan is dramatic b/c it is in contrast to former inaction of SG’s re: human rights (when SC took action against S.Africa it was on the basis of threat to int’l security not violation of HR)

· Annan has appointed special advisor on prevention of genocide – not a large staff, but in principle the guaranteed access of the advisor and the HC to the Security Council is important

· Doctrinal development of idea of “responsibility to protect”, Draft Outcome Doc. 2005

· Philosophical idea of sovereignty involving a duty to protect state population; if you are not protecting your own people, someone else must do it for you

· Proposal: where there are massive HR violations (ie genocide, war crimes, ethnic cleansing and crimes vs. humanity) the five permanent members will refrain from exercising a veto

· Requirements suggested by commission, ie that states act out of pure motives and that all other options be exhausted before force is used could be used to delay intervention by resistant states

· This document is an attempt to move beyond rhetoric of HR and soft mechanisms for enforcement but in limited situations of egregious HR violations (reassures states that it would be used only in extreme cases

· Problems with intervention: can be reasonably viewed as hypocritical, self-serving action of large, rich states vs. small developing states

· Darfur materials:

· Alston would like to see this technique being used more often.  Commission on HR would make a referral then an expert group would make careful legal analysis of situation as a foundation for action if the SC wants to take it – here the report led to referral to the ICC

Materials:  [*  = discussed in class]
Note on the OHCHR

· Stand alone offices: Burundi, DR Congo, Colombia, Cambodia, Bosnia and Herzegovina, Serbia and Montenegro

· Based on memos of understanding with host governments

· Additional activities of OHCHR

· Substantive human rights activities in Afghanistan, Angola, Darfur and Iraq; commissions of inquiry in Cote d’Ivoire and Sudan (see later report)

· Support to Sierra Leone truth and reconciliation commission

Plan of Action submitted by the UN High Commissioner for HR, as called for by SG, 26 May 2005

· 580 staff; budget 86m; mostly voluntary contributions

· PA: this is low budget, not a huge staff

General Assembly Summit, Draft Outcome Document, 13 Sept. 2005

· Resolve to strengthen UN Human Rights machinery 

· Resolve to strengthen the OHCHR, doubling its regular budget over next five years; support closer cooperation with UN bodies including GA and ECOSOC

* Report of the HCHR on the human rights situation and the activities of Office in Nepal

· Representative of HC and 10 human rights officers staff the stand-alone office in Nepal pursuant to agreement with government

· OHCHR-Nepal received reports of violations by both government and rebel Maoist forces
· Describes violations, including extrajudicial executions, killing of civilians, disappearances, torture, recruitment of children; no significant disciplinary actions by either side reported.  There is also concern about adverse effects of armed conflict on economic and social rights.
· Once fully established, OHCHR-Nepal will consist of 50 staff with five regional offices; it will investigate, report an and assist the National HR Commission (Nepalese organization) and civil society
* UN SG Kofi Annan’s Action Plan to Prevent Genocide, 7 April 2004

· Intro: Acknowledges responsibility for failure to take effective action to prevent and stop Rwandan genocide in 1994; collective failure of int’l community

· First, preventing armed conflict
· Second, protection of civilians in armed conflict
· Third, ending impunity
· Fourth, early and clear warning
· Creation of post of Special Advisor on the Prevention of Genocide, who will report through me to the Security Council and the GA as well as to HR Commission 
· Fifth, need for swift and decisive action when genocide is or is about to occur
* Responsibility to Protect: Report of the International Commission on Intervention and State Sovereignty, Dec. 2001
· The responsibility to protect: core principles

· Foundation in idea of state sovereignty; principle of non-intervention yields to international responsibility to protect

· Responsibility to prevent, responsibility to react, responsibility to rebuild

· Principles for military intervention

· Just Cause Threshold, Precautionary Principles (Right intention, last resort, proportionality, reasonable chance of success); Right Authority (UN Security Council) 

A More Secure World: Our Shared Responsibility, Report of the High-Level Panel on Threats, Challenges and Change, 2004 

· Legality: UN Charter prohibits member states from using force with two exceptions

· Self defense under Art 51

· Military measures authorized by the SC under Ch. VII in response to threat to peace

· State can take military action if threatened attack is imminent, no other means would protect it and the action is proportionate

· SC can authorize preventive military action against a non-imminent threat

· Endorses “emerging norm” of international responsibility to protect

· In considering whether to authorize or endorse the use of military force the SC should always address the following five criteria of legitimacy

· Seriousness of threat

· Proper purpose

· Last resort

· Proportional means

· Balance of consequences

* Report of the International Commission of Inquiry on Darfur to the UN SG, 2005

· Violations of international human rights law and international humanitarian law

· Govt of Sudan and the Janjaweed are responsible for serious violations of international HR amounting to crimes under international law; acts conducted on a widespread and systematic basis and may amount to crimes against humanity, war crimes

· Have acts of genocide occurred?

· Govt of the Sudan has NOT pursued a policy of genocide, genocidal intent appears to be missing

· Identification of perpetrators

· Sealed list of those against whom there is evidence of perpetration, joint criminal responsibility, aiding and abetting, command responsibility

· Commission recommends that the file be handed over to the Prosecutor of the ICC

· Accountability Mechanisms

· Inquiry commission recommends that the SC refer the situation of Darfur to the ICC pursuant to 13(b) of ICC statute

· Alleged crimes meet the thresholds of Arts. 7(1), 8(1), 8(f); Sudanese justice system is unable and unwilling to address the situation

· Compensation commission recommended for victims

· Recommendation of exercise of universal jurisdiction by other states; re-establishment of Special Rapporteur on Human Rights in Sudan, and HCHR reports

Philip Alston, ‘The Darfur Commission as a Model for Future Responses to Crisis Situations

· The Commission is a departure from less effective previous commissions; the model should be used again, particularly the legal analysis

* Draft Outcome Document, 13 Sept. 2005

· Each state has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing and crimes against humanity (¶ 138)
· The international community, through the UN, also has the responsibility to use appropriate diplomatic, humanitarian and other peaceful means, in accordance with Ch VI and VIII fo the Charter to help protect populations from [the above crimes].  In this context we are prepared to take collective action, in a timely and decisive manner, through the Security Council in accordance with the UN Charter, including Ch. VII…should peaceful means be inadequate and national authorities manifestly failing to protect their populations from genocide, war crimes, ethnic cleansing and crimes against humanity… (¶ 139)

ASSIGNMENT 14:__________________________________________________________
The UN Human Rights Committee (UNHRC): State Reports & General Comments

The ICCPR established the UNHRC to ensure that states comply with obligations they assume by ratifying the treaty. See Articles 28-45
·   The HRC consists of 18 members nominated and elected by State Parties but serve in their individual capacities (“experts”) rather than as state representatives.

· Independence relative: depends on nature of country, whether person has gov post etc

Major functions: reporting, complaints, and adoption of general comments
Generally:

In UNHRC  met for first time in 1977 and until 1991 was pretty weak: treated states with kid gloves regardless of HR record: clearly colored by Cold War and fact that political reality that States like US wouldn’t have signed on much more intrusive covenant.

But then with 1990- END of Cold War.

Now as reflected in both the Concluding Observations and General Comments (discussed below) a lot more honest, even handed and inquisitorial in style.

· Because historically, states have not seem Mandatory reporting  as threatening their sovereignty, freedom of action, etc and have thus complied/Acquiesced, allowing for the UNHRC to develop it procedures over time, gaining weight

· State Reports
Art 40 (1) of ICCPR:  requires HRC to examine the reports all State Parties are required to submit “on the measures they have adopted which give effect to the rights recognized…[in the Covenant] and on the progress made in the enjoyment of these rights.

· Covenant requires all State Parties to submit initial report w/in one year of entry into covenant and thereafter whenever Committee requires.(usually every 5 yrs)

· Once received, it is studied by a country rapportuer & a small working group which prepares questions for HRC to ask State:  Also relies on NGO info, thematic UN rap. Etc. 

· HRC then examines State’s answers in Public Session which involves oral presentation by State rep & question and answer period from HRC members. Next there is one or more days of public examination and finally, the Committee meets in private and adopts its Concluding Observations- a form of Committee Jurisprudence interpreting the obligations of state parties under the Covenant:  See illustrations on 714-727

· These are included in HRC’s annual report to General Assembly

· Both Concluding Observations (C.O.)  and General Comments are currently established by consensus.   Until 1992 individual members voice own views of state reports-with No Official recommendations: But in1992- HRC chucked individual assessments for current C.O. format)

Adv of consensus: avoids factional battles which dominate UN Commission, encourages compromise. Neg.: failure to take bolder steps, blunting of positions, minorities view pushed toward dominant trends.

Problems:

State reports themselves: incomplete coverage, abstraction and formality rather than realistic descriptions of practices, and biggest problem great delays in filing- especially by those with greatest HR abuses

· However, since UNHRC only meet 3 times a year for 3 wk sessions, wouldn’t be able to evaluate more that 5-6 reports a session even if all came on time.  Serious Underfunding

General Comments (GC):

· A type of quasi judicial instrument in which the Committee spells out its interpretation of different provisions of the covenant.
· In initial conception of Committee role, no anticipation that they would produce a document, rather it was expected that its conclusions would be non-specific
· Instead it has been used to adopt jurisprudential statements- Original rationale was that the comments would be based on the experience of the committee through the state reporting process and individual complaints.
· However, the G.C are now general reflections raised by any provision of the Covenant.
· Alston: Unlike a court, which must address only the facts before it, the HR documents are more powerful in that they can be more expansive, covering relevant issues as they deem fit.

· While the first few comments were rather weak, in the post cold war era these comments have become detailed, semi-authoritative jurisprudential formulations of how a particular part of the covenant should be interpreted “real norm-generating, rule-generating”

· Alston: Legitimacy of each of these committees ultimately depends on government acceptance and abidance to its recommendations:

· With G.C. govs actually acquiesced to their developments and with objection and the G.C. standing over time in conjunction with the invocation of the G.C. in domestic and international political discussions, etc. – you have a document with real weight- 

· Weight of these type of documents depends on how compelling/ well argued they are- and how close to the accepted law in the international realm (or radically depart-less effective) 

· HR Committee makes effort to stay within legalistic framework, within Covenant- and argue in a careful, legal manner making it more legitimate to states

· Different committees are more expansive and less legalistic than HR Committee- which may make them less useful in changing state policy

· The Actual Legal force of G.C. is unclear: whether they are binding, whether they raise to the level of “soft law”- which could become part of customary international law and therefore binding? 

General Comment No. 24: Reservations Option (1994)

Unlike prior comments both 24 and 26 raised flags for many states-very controversial (Formally objected to by US, UK, France and Germany)

Reservations Generally:

Purpose is encourage states to sign on by allowing them to refrain to sign on to particular provision of treaty. (works well for laws of sear or commercial treaties)

Reservations pose difficult questions in HR realm: 1. Should there be reservations at all in HR? But the reality is we need to get states to sign on.

Background note: ICCPR and ICESCR have the least reservations 

· Primary reason was that they were adopted early- 1966, and while states started  lodging reservations/objections, they didn’t take such treaties very seriously and were pretty unconcerned if there reservations were noted.

· CEDAW – adopted in 1979- at the time of Islamic revolution in Iran

· so as states with significant Muslim populations started to consider ratification, we accept all of the provisions insofar as they are compatible, Bangladesh – we accept the treaty but we adopt a reservation to Art. 2 -outlawing discrimination 

· So issue facing committees was that  as guardians of treaties, they were confronted with governments saying that they will not report on certain aspects of human rights abuses, b/c they reserved from those parts of the treaty and aren’t bound by them- 

In HR: there exists a limitation to reservation option: reservation must be compatible with the object and purpose of the treaty 

· But who gets to decide whether they are compatible? No provision in ICCPR for this.

· GC No. 24- 1994 is GC’s response (political impetus Bush I ratification with numerous reservations)  Principle Ideas:
· para. 18- It falls to committee to determine whether a specific reservation is compatible with the object and purpose of treaty- 

· This is b/c it is inappropriate task for states

· Says that in part also b/c committee can’t avoid this

· although this is not totally true, Alston says- they can avoid it

· Severability- if there is an unacceptable reservation the effect is NOT that the covenant will not be in effect at all- rather, the covenant will be operative for the signing party without the benefit of the reservation. 

· So reservation will be noted but ineffective because you ratified the treaty

· the country’s response will be that they only ratified based on the ability to make this reservation to this one provision

· Para 17 and 18 also addresses Vienna Convention on Law of Treaties

Provides that if a government feels that a reservation made by another government IS incompatible with the objective of the treaty, they can lodge a complaint- (few bother)

· In addition to ineffectiveness-Comment also states that this method is inappropriate to HR: these are not a web of inter-State exchanges of mutual obligations

· rather, “concern the endowment of individuals with rights”- 

· the principle of inter-state reciprocity has no place in human rights treaties

· Additional general principle: theoretical( if these are rights of people- and thus the state cannot reserve and say that this provision is not applicable – 

Remains to be seen how this plays out: in legal terms, situation remains that all a committee can do is say there piece: states may still tell them to go to hell

GC No. 26: Continuity of Obligations (1997)

· Can’t denounce ICCPR treaty obligations: Unlike some other HR treaties, ICCPR does not contain any provision regarding its termination 

· Expresio Unius argument: para 2 notes that Art. 41(2) a provision does allow state to withdraw its acceptance of competence of the HRC to examine inter-state comm., etc.  

· Also addresses fact that along with UDHR and CESSCR- it is an international bill of rights- not temporary in nature

· On basis of Vienna Convention, you can only denounce a treaty you have signed if it is clear from the treaty that it allows for this

Background: North Korea had said it would withdraw, China had not ratified covenant but was about to reacquire Hong Kong- which as a colonial territory had the rights- so the committee (mostly concerned with Hong Kong) wanted to argue that once a people have been accorded the protection of these rights, they belong to the people- NOT dependent on the territory- and thus it is not possible to remove these rights by the state denouncing the treaty

General Comment 31: The Nature of the General Obligation Imposed on State Parties to the Covenant: March 2004 (Basically interpreting Art 2. obligations. On states..made this brief)

1. Encourages states to use interstate communications, as well as forms outside of committee to encourage other state’s abeyance with covenant

2. No reservations to Art 2 permitted

3. Applies to all parts of government- State Party as whole

4. Must adopt domestic laws commensurate with obligations of treaty (this one is a big deal- Art 13) 

5. Must ensure that remedies exist, investigate violations, provide reparations, prevent recurrent violations, bring those responsible to justice

6. Report on obstacles to effective remedies in State Reports.

Inter-State Communications: optional remedy which is pretty much dead- not enough government support.

· govt charge another-usually a neighbor- with violation of treaty- gov has time to respond if can resolve- goes to HRC.  Failed b/c: 

· Govs will do this instead in political contexts

· Used as tit for tat: as soon as you make complaint, other state counter-complain

· HRC just makes non-binding findings..though can note failure to agree in annual report

· final element is idea of individual complaints- next session

ASSIGNMENT 15:__________________________________________________________
The UN Human Rights Committee: The Optional Protocol complaints procedure

Readings: casebook pp.738-745, handout #15
Lecture  - session 15 was covered during the second half of the  Nov 1 class only

Reading Summaries:

Casebook pp.738-745

As of 2000, 95 of the 144 states parties to the ICCPR were also parties to the 1st Optional Protocol under which the Committee can receive “communications” from individuals claiming to be victims of violations by state parties.  This is one of only 3 HR treaties that provide an individual remedy at the int’l level.  But because of the ambiguity of the provisions and the Committee’s procedural rules the proceedings are not a continuation or appeal from judicial proceedings; communications don’t have to allege the violation is systemic, rather an isolated violation suffices; there is no independent fact-finding; and the “views” aren’t binding and lack follow-up mechanisms and resources.  Furthermore, the communications provision may be underused in the countries with the most violations, since almost half the Committee’s cases have come from states that already enjoy the rule of law and legal protections.

Points from lecture:

· Surprisingly low number of complaints are brought every year (about 160), the system has “not captured the imagination of the public” in a way that its critics feared and its champions hoped

· Main clash is between the HRC, which wants is work to be as meaningful as possible and is constantly pushing the limits of what it was intended to do, and the states parties, which are not willing to concede to the HRC the power that it is seeking

· States aren’t ready for a truly binding international arbitration body, and would have designed the HRC much more carefully and with more protections if it had been intended as such (both HRC’s authority and procedures are seen as inadequate in this regard

· The system is not well resourced, the opinions are not of the highest quality, and the system as a whole is not mature or sophisticated enough to provide binding judgments

· Ultimately, HRC is important in that it plays into domestic and international public opinion and civil society; its source of power lies in its potential to bring disrepute to countries

Handout:

Baban v. Australia (6August 2003)

The author of the communication (a member of the Patriotic Union of Kurdistan in Iraq) and his infant son were held in state custody (Sydney) according to Australia’s policy of mandatory detention for unlawful immigrants.  During his detention, Baban applied for refugee status and was rejected.  His appeal was also rejected.  After approximately a year of detention, he participated in a hunger strike.  Three days later he and his son were transferred to another detention facility in Western Australia.  Approximately two weeks later, they were returned to Villawood Detention Centre in Sydney.  One year later, they escaped detention and at the time of the hearing their whereabouts were unknown.  Baban claims that his treatment while on hunger strike, his forced removal and the failure to provide his son with food upon arrival in Western Australia violated article 7 of the Covenant.  He further argues that mandatory detention upon arrival is a violation of article 9, paragraphs 1 and 4 of the Covenant.  The Human Rights Committee found that the author failed to substantiate his first claim.  The Committee noted Baban’s failure to dispute the explanations given by the state for his alleged mistreatment.  With respect to the second claim, the Committee observed that the State failed to demonstrate that Baban deserved continued detention in light of the passage of time and intervening circumstances such as the hardship of prolonged detention for his son or the fact that during the period under review, the State Party did not remove Iraqis from Australia.  Furthermore the State failed to demonstrate there were not less invasive means of achieving compliance with its immigration policies by the imposition of reporting obligations, sureties or other conditions.  Lastly, the author and his son were held in detention for almost two years without individual justification and without any chance of substantive judicial review of the continued compatibility of their detention with the Covenant.  Committee held that the rights of both the author and his son were violated under article 9 paragraphs 1 and 4 of the Covenant.  The state party was ordered to provide plaintiff with an effective remedy, including compensation.

Ruth Wedgwood’s Dissent

The competence of parliament does not preclude some limit in the length of time asylum-seekers can be detained.  Nor does it preclude some reasonable time limit on the decision of appeals.  But the author does not present such facts.  As such we must recognize that states have a right to control entry into their own countries and may use reasonable legislative judgments to that end.

Points from lecture:

· Wedgwood is one of the most prominent defenders of most of Bush’s decisions
· her main point is that we should defer to government’s discretion when dealing with complex problems, as courts of this kind should not be the ones making policy decisions regarding difficult questions
· Her dissent is significant in that in encapsulates the dilemma – it undermines a great deal of HR law because the system is about second guessing state policy
Young v. Australia (6 August 2003)

(this case was barely mentioned in class)

Summary: Author of the communication is an Australian citizen, claiming to have been a victim of a violation by Australia of Article 26 of the covenant. HRC found Australia to be in violation of Article 26, and concluded that Young was entitled to a remedy, and that Australia was under an obligation to ensure that similar violations would not occur in the future. 

Young was in a 38-year long same-sex relationship with Mr. C.  Upon Mr C’s death, Young applied for a pension as a veteran’s dependent, under section 13 of the Veteran’s Entitlement Act. His application was denied because he did not meet the definition of a “dependant” as defined by the VEA. Young claimed that the Australia’s refusal to grant him a pension on the ground that he does not meet the definition of “dependant”, amounted to a violation of article 26. 

The State set forth several reasons why this did not amount to a violation of the covenant. They challenged the admissibility of the action on the grounds that (1) Young was not a victim of a violation because he had not establishes a prima facie entitlement to a pension, so his sexual orientation was not determinative of the issue and (2) that Young hadn’t exhausted all domestic remedies before submitting his complaint. The state further argued that Young had not presented sufficient evidence to show he was Mr.C’s partner, or that Mr.C’s death was war-caused.

The HRC found Young’s case to be admissible as(1) (for at least those domestic bodies seized of the issue) his sexual orientation was determinative of lack of entitlement, (2) domestic remedies need not be exhausted if they objectively have no prospect of success (as was the case here). Finally, the Committee found that the state party had not provided arguments as to how the distinction between same-sex partners, who are excluded from pension benefits, and unmarried heterosexual partners, who are granted such benefits, is reasonable and objective, and no evidence which would point to the existence of factors justifying such a distinction. It therefore found the denying a pension to Mr. Young under the VEA, on the grounds that he was of the same sex as the deceased Mr. C, amounted to a violation of Article 26 of the Covenant.
ASSIGNMENT 16:_________________________________________________________
Counter-terrorism measures and human rights
Bottom Line: advocates of more stringent counterterrorism procedures argue that however desirable human rights norms may be, they have created opportunities for terrorists to advance their goals, and should therefore be restricted where necessary to further the larger aim of security.  Proponents of human rights counter that security bought at the cost of human dignity is no security at all—that human rights norms should be abrogated, if at all, then only in times of extreme urgency and only to the extent necessary for achieving certain legitimate goals.  To do otherwise, they argue, will open the door to insecurity in the form of abuse of power and will erode the bedrock of human dignity that underlies a more meaningful concept of security. 

What’s At Stake

Example—The British Dilemma:  In the wake of the London attacks, Blair’s government introduced new measures designed to make it easier for the government to exclude individuals who “foster hatred” or “advocat[e] violence to further a person’s beliefs.”   Some of the more controversial measures include new grounds for deportation and powers to strip citizenship from those who actions contradict national interests.  However, much of Blair’s speech was peppered with recognition of the broad criticism such measures face from those concerned that they erode longstanding human rights protections. Prime Minister Tony Blair, Press Conference, Aug. 5, 2005.
Alston on The British Dilemma:  There’s something to be said for the need to counter new threats with new rules—or at least a new application of existing rules.  Australians, for example, have ceded more police power to the state willingly because they don’t fear that power being used (or abused) against law-abiding citizens.  On the other hand, any such changes must be kept in check by the following considerations:

· The threat should be really and truly “new”—and the changes should really be necessary to meet it.

· Care must be taken to ensure that the measures don’t get abused—once you hitch new powers to something as vague as “terrorism”, you run the risk of having the concept (and thus the powers) expand well beyond its original context.

Striking a Balance

Derogations During a State of Emergency:  in this document, the Human Rights Committee (HRC) set forth the conditions under which states should be allowed to derogate from the International Convention on Civil and Political Rights (ICCPR) in times of emergency.  Generally speaking, these conditions included the following:

· There must be a public emergency that threatens the life of the nation

· The state of emergency and the attendant derogations must be publicly proclaimed

· The state may only take those measures or make those derogations that are strictly required by the exigency of the situation

· Any such measures or derogations must not be inconsistent with other international obligations

· Moreover, such measures may not involve discrimination or other critical, non-derogable, provisions of the ICCPR (see Art. 4, ¶ 2 ICCPR).
Human Rights Committee, General Comment No. 29 (2001)

Alston on HRC Formula:  the HRC recommendations, though criticized as being so restrictive as to be unrealistic, provide an important example of an attempt to balance the need to make extraordinary exceptions in human rights rules in extraordinary circumstances with the need to prevent such exceptions from negating the goals of the rules themselves.  There is, moreover, a need to ensure that states don’t proclaim a state of emergency simply in order to lower expectations for respect for human rights, and to decide which fundamental rights should never be withheld.  The important factors to keep your eyes on are necessity and proportionality.

Role of Humanitarian Law: some people argue that humanitarian law, as distinct from human rights law, has an important role to play vis-à-vis terrorists (humanitarian law being the body of law governing the actions of military forces in the conduct of armed hostilities).  On this theory, humanitarian norms—modified, if necessary, to the exigencies of the conflict—serve to protect both the lives and dignity of civilians as well as certain fundamental rights of all combatants, whether regular or not.  Gerald L. Newman, Eur. J. Int’l L., 2003 [note that Alston did not address this topic in detail]

Alston on UN Response to Terror:  Prior to September 11th, the UN shied away from engaging terrorism—difficulties in defining what constituted terrorism made such actions controversial.  However, in the wake of that event, the General Assembly passed Resolution 1373, calling on states to fight terrorism and setting forth measures available to them for doing so.  The UN soon ran into trouble, though, when states protested that some of those measures intruded on common police practices of many states, including democratic ones.  Nevertheless, the Counterterrorism Committee was established to ensure that states comply with the demands of Res. 1373, complete with a compliance-verification structure that closely parallels that of the human rights organs.  The jury’s still out on whether it will be any more successful.

ASSIGNMENT 17:_________________________________________________________
Counter-terrorism measures and human rights: the UN response
I. Goldman Report: “Protection of human rights and fundamental freedoms while countering terrorism” (02/07/2005):

Class:

· US and other developed countries opposed appointing a special rapporteur on counter-terrorism and human rights bc these are security matters before the SC. The compromise was Goldman, an independent expert to assist the High Commissioner on her mandate on counter-terrorism. Appointed for 1 yr.

· Alston Critique: Goldman saw his goal as establishing a clear UN legal framework. But governments will not find this abstract and de-contextualized report particularly helpful in dealing with actual, complex terrorist situations. 

· Treats the entire international human rights system as one (see p. 5): the “framework of international human rights law” includes decisions, general comments, and concluding observations of the Human Rights Committee; the work product of other UN treaty bodies and special procedures; jurisprudence and reports of various regional human rights bodies. This “framework” is part of customary law that informs treaty obligations. 

Reading:

Introduction:

· Terrorism is in itself a threat to human rights. Combating it requires greater international cooperation, but the rule of law must always be upheld (¶ 4).

· SC Res. 1373 (2001): contained no reference to state duty to respect human rights in their counter-terrorism operations (¶ 6). 

· SC Res. 1456 (2003): declares that states must ensure that their counter-terrorism measures comply with their obligations under international human rights, refugee, and humanitarian law (¶ 6).

Conclusions & Recommendations:

· The existing human rights treaty body system does not provide for universal, comprehensive, and timely monitoring of counter-terrorism measures and their compatibility with international human rights because (¶ 84): 

1) Lack of universal application: they can only monitor states that are parties to their respective treaty (¶ 79-80);

2) Lack of judicial scrutiny: quasi-judicial monitoring (if it exists at all under the treaty) is limited to states that have accepted the complaint procedure (¶ 79-80);

3) The Reporting System: effectiveness is undermined by the periodic nature of t reporting and the backlog and delays in state reporting (¶ 82).

· Special procedures of the Commission on Human Rights provide a diffuse and non-comprehensive system of monitoring of counter-terrorism (¶ 87) because:

1) The mandate holder can only evaluate those aspects of counter-terrorism relevant to her mandate (¶ 86);

2) Many fundamental human rights affected by counter-terrorism are not covered by a mandate (¶ 86).

· Recommendation: Given the current gaps in monitoring systems, the Commission should consider the creation of a special procedure to monitor states’ counter-terrorism measures’ compatibility with international human rights law Recommendation: Given the current gaps in monitoring systems, the Commission should consider the creation of a special procedure to monitor states’ counter-terrorism measures’ compatibility with international human rights law (¶ 91): should encompass all international human rights; apply universally to all states, etc (for specifics, see ¶ 91.

Outline of the Major Points of the Report:

A. Upholding the rule of law while confronting terrorism: human rights protection during emergency situations:

· Art. 4 ICCPR allows states to derogate from their obligations under limited conditions, regulated by principles of proportionality, necessity, and non-discrimination (¶ 8-10) & also includes a list of non-derogable rights (¶ 10).

· Gen. Comment No. 29 (2001): clarifies art. 4, identifying further non-derogable provisions (¶ 11). Derogations are always exceptional and temporary (¶ 12).

B. The role of the civilian judiciary in supervising national counter-terrorism measures:

· Importance of judicial review by civilian courts (¶ 14-15) .
C. The applicability and relevance of international humanitarian law when confronting terrorism involves armed conflict:

· Acts of terrorism cannot be conflated with acts of war– when terrorist acts occur in peacetime, then human rights law applies (¶ 17). International humanitarian law applies only if an actual armed conflict is triggered (¶ 18).

· “There is no circumstance in which any person, however classified, can legally be placed beyond the protection of international humanitarian law in any armed conflict.” (¶ 21).

· International humanitarian law is capable of dealing with issues of terrorism in armed conflict (¶ 22).

D. The relationship between international human rights and international humanitarian law during armed conflicts:

· Human rights law applies cumulatively with international humanitarian law in armed conflicts (¶ 23). The ICJ has recognized this in 2 cases (¶ 26-27) & has also recognized that human rights treaties apply extraterritorially (¶ 28).

· There is no common approach on the relationship between human rights and international humanitarian law in armed conflict (¶ 29-31).

E. The principle of nullum crimen sine lege and definitions of terrorism and terrorist-related offences:

F. Right to liberty and security of persons:

· At all time, states must refrain from indefinite or prolonged detention and must provide access to legal counsel and to the courts or other appropriate tribunals for protection of non-derogable rights (¶ 37). Secret detentions are prohibited (¶ 42).

G. Rights of detained children:

· The Convention on the Rights of the Child does not include a derogation clause, and applies in emergency situations (¶ 43).

H. Rights to due process and to a fair trial:

I. Military tribunals:

· Rarely satisfy the minimum requirements of human rights law (¶ 47).

· Fundamental due process protections under international humanitarian law apply to all, including unprivileged combatants (¶ 47). 

J. Right to Humane Treatment:

· Human rights law and international humanitarian law prohibit torture absolutely (¶ 49-51).

K. The principle of non-refoulement and the inter-state transfer of persons:

· 1951 Convention relating to the Status of Refugees art 33 (1): non-derogable (¶ 52).

L. Transfer, including “rendition,” of terrorist suspects.

M. Diplomatic Assurances

N. Right to property: compilation of lists and freezing the assets of terrorist persons

O. Right to privacy: information collection and sharing

P. The principle of non-discrimination and techniques to screen terrorist suspects

II. Case of Ocalan v. Turkey (ECHR, 12 May 2005):

· * Not discussed in class.

· Allegations: Leader of the PKK alleges that:

1) He was not tried by an independent and impartial tribunal, in violation of Art. 6 § 1 of the European Convention on Human Rights because a military judge sat on the bench until 1 week before the conviction.

2) The proceedings in the State Security Court were not fair, in violation of Art. 6 §§ 1, 2, & 3 because of the restrictions he had encountered in securing assistance from his lawyers; in gaining access to his case file, calling defense witnesses, and securing access to the prosecution’s information; media influence over the judges.

· Court: 

1) The tribunal was not independent and impartial (violation of Art. 6 § 1): As the defendant was charged with offences relating to national security, the presence of a  military judge on the bench made the court’s impartiality and independence from the executive questionable. The replacement of the military judge 1 week before conviction did not render the court impartial.

2) The applicant’s trial was unfair (violation of Art. 6 §§ 1 and 3(b) & (c)): he had no assistance from his lawyers during questioning in police custody; was unable to communicate privately with his lawyers; unable to gain direct access to the extensive case file (17,000 pages) until only 2 weeks before the trial began; restrictions were imposed on the number and length of his lawyers’ visits.

ASSIGNMENT 18:_________________________________________________________
Non-state actors (including corporations) and human rights
Comment, Counterterrorist Operations and the Rule of Law

15 European Journal of International Law (2004) 1019

Gerald L. Neuman

Argument Summary:  The application of a “military model” of law enforcement to counterterrorism will pose threats to basic human rights to life and physical integrity.  We need a new model.

Al-Qaeda and the “war on terror” present novel issues to US that can’t be fit into the framework of international humanitarian law (IHL) or the law of armed conflicts.  US has felt compelled to substitute “counterterrorist” measures and labels to criminal law to address these issues.  Human Rights treaties cannot (and do not) apply to armed conflicts – usually this is where IHL takes over.  Examples of these measures include the use of military tribunals to try civilians.  These tribunals are required by Article 5(4) of the European Convention to be under the scrutiny of judicial oversight to ensure humane treatment, timely proceedings, etc.  In US where the EC obviously does not apply, the access to courts for judicial review has been lacking (Iraq abuse scandal, detained persons, etc.).  Neuman talks about the importance of the habeas corpus remedy as one such check on the broad powers of military measures.  According the UN HR Committee the right to judicial oversight for purposes of questioning whether detention is lawful is non-derogable.  Neuman raises the question of whether this judicial oversight may be provided by military courts, in effect the military overseeing itself.  

Targeted Killing of Suspected Terrorists – Extra-Judicial Executions or Legitimate Means of Defence? 16 European Journal of International Law (2005) 171.  

David Kretzmer

Against: Human Rights NGOs, UN HR Committee, most of the world.

Position: targeted assassinations are an example of extra-judicial executions and should not be tolerated.


Should be judged through regular norms of law enforcement and HR regime

For: USA and Israel

Position: TAs are legitimate acts of war and part of a state’s inherent right to self-defense. 


Should be judged on the basis of the laws of armed conflict. 

Kretzmer rejects both these models as insufficient and proposes a new framework.  

· Rejects the law enforcement model 

· Due process is impractical when dealing with an imminent terrorist threat.

· Deterrent effect of legal sanctions ineffective to would-be terrorists

· Most times, the perpetrator is in another country’s jurisdiction so arrest is not an option. 

· Problem of jurisdiction under HR regime – under ICCPR a state is obligated to protect the rights of an individual within its jurisdiction (and to its agents wherever they go?).  This doesn’t neatly apply to transnational terror.

· Rejects the international humanitarian law model

· An armed struggle between a victim state and a terrorist group in another state does not always amount to an armed struggle between two states so as to implicate IHL.

· IHL makes a hard distinction between combatants and civilians – international terrorist do not generally meet the qualifications of combatants under 4(A)(2) of the Geneva Conventions.

· If terrorists are civilians they may only be met with lethal force while in the process of carrying out a hostile act.  Targeted assassinations fall outside this condition. 

· Deeming international terrorists as “combatants” for purposes of invoking IHL creates a slippery slope that would make it easy for a state to call anyone an enemy combatant and justify killing them as a legitimate act of war. 

· Proposes new model

· Draws a parallel to states’ right to self-defence under art. 51 of UN charter

· 2 requirements for justified use of TA

· Necessity – not unless it has no other means of defending itself

· Proportionality – balance the threat the terrorist’s activities pose to civilian life and the chance that civilians will be injured during TA.

· Should be followed-up with an independent investigation.

· Applies model to US and Israeli cases

· US’ use of a targeted assassination in Yemen – does not meet the requirements because it was retributive rather than preventative, not absolutely necessary to prevent further loss of life. 

· Israel – complicated by whether one considers the occupied territories a foreign state or a part of Israel (esp. considering Israel is in control).  If they are not an independent state, then Israel should always have another option (arrest, trial, detention).  If the occupied territories are an independent state and the terrorists are therefore combatants in an international armed struggle, Israel may be justified is using lethal force (if the above requirements are met) but then should consequently afford captured Palestinians POW status, not prosecute them in civilian trials if they have attacked IDF soldiers, etc.  According to Kretzmer, Israel’s use of targeted assassinations does not meet the proportionality test even where targets have been legitimate because of the frequent loss of civilian life during these operations. 

Additional notes from class:

Lex specialis – special set of laws that is applicable in particular circumstances, so that the HR regime law is the general law but in certain circumstances IHL will kick in.

HR law starting point:  attempt to restrain governments and regulate what they can do to their citizens.  Applicable all the time, not just during peacetime.  

IHL law starting point:  legitimate to kill a whole range of people because during war you’re not going to sit around and talk about rules, you’re going to fight back.  Still, there are certain things that don’t need to be done in order to fight a war like arbitrary detention and torture.  IHL seeks to impose limits of what states can do during war in an attempt to humanize war.

How do we move from HR law and into IHL?

· You have to begin with a factual analysis – start with the assumption that HR law applies in all circumstances. 

· Then, the option of derogation in the interests of welfare of society and national security.  When do you get to derogate? Geneva Convention has some answer for when a state can call its situation a “war”. 

· ICJ’s stance on which law applies:  the more precise law should apply in a given situation but the court does not provide much guidance to determine which law is more precise. 

ASSIGNMENT 19:_________________________________________________________
Non-state Actors (including corporations) and human rights

Main non-state actors: Corporations, NGOs, Int’l Orgs (UN, World Bank), Terrorist Groups. 

Gov’t ? individual = vertical effect
Individual ? individual = horizontal effect

Human Rights General Committee Comment: ICCPR does not have direct horizontal effect (private actor to private actor), as a matter of int’l law.  There are specific provisions where state has positive obligation against private actors – torture prevention and housing discrimination are given as examples.

The Public-Private Divide: Common associations: private – home, domestic life, family. Public – working life, markets, “outside.” 

Velásquez Rodriguez Case: V, Honduran, was disappeared, tortured by national security units of Honduran govt. I-Amer Court of HR said Honduras had violated the convention.  Any impairment of Velasquez’s rights that was attributable to action or omission of govt. was violation of convention (“to respect the rights and freedoms [recognized by convention]”). The state can still be responsible even if it didn’t directly act, if it failed to exercise “due diligence to prevent the violation or to respond to it as required by the convention.” State has a duty to carry out investigation of human rights violations. Note that a violation doesn’t make a prima facie case of state failure to take measures.  Also note that on the books procedures to investigate don’t exonerate the state, if “theoretically adequate” measures aren’t actually put into action. 

Theodore Meron, HR Law Making in the UN. The CEDAW provisions that seem to allow for horizontal application of the convention protections “may violate the privacy and associational rights of the individual and conflict with the principles of freedom of opinion, expression and belief.”  State action could be limited to educational measures (i.e., not horizontal), and this would solve that problem

Case of Appleby and Others v. UK: European Ct of HR decided that where a the private owners of the town center prevented activists from petitioning to stop a college from building on the only playing field in the area.  Other groups were allowed to express political opinions on the private property. The court examines domestic law, particularly US and Canadian law, for instances where courts have acknowledged some right of expression/association on private property, if that property owner has extended an implied invitation. US – S. Ct. says no, but some states say yes. Canada – unclear what law is at present.  As to the alleged violation of article 10 of ICCPR, the plaintiffs claim that government has a positive obligation to ensure it is not violated within the private property. Govt. says, no, it’s private property. Court says, have to balance interests of the community and the individual. Court notes that property owner did not prevent lessees from letting activists petition, so there was not total interference with freedom. Also freedom of association isn’t unlimited. On balance, govt. had no positive duty here. Dissent (also something Alston was very concerned about in class): Because of privatization, much of public space could be restricted, and public authorities shouldn’t so easily be able to divest of their duties to protect HR.  - Class: Is a shopping mall public or private? These questions arise in US, UK, elsewhere in light of state retrenchment and privatization of public services. US privatization of military forces is not financial, however; it is to cut the political costs of the Iraq war. 

- Possible test: alternative means (to practice free speech, etc.): this is a dangerous test to apply, because different people have different means. 
- Everyone in class “agreed” that there should be a private sphere to which HR doesn’t run. (Q: Is this true?)
- Three tests: 1) HR runs horizontally always. Not accepted. 2) Never horizontal. Makes HR law ineffective. 3) Intermediate test – due diligence, looks at actual impact, actual government role, government inaction, or public function being performed by private actor. These tests will put some HR obligations on states w/regard to private parties.  

P.W. Singer, Outsourcing War. Private Military Force = PMF. They are the corporate evolution of mercenaries. US is incredibly reliant on PMFs, as are others. It’s big money. They do everything from security guard work to cooking for troops.  Controversial b/c of claims of profiteering and abuse of prisoners. Five questions: Is profit ok in military context – note that their need to watch out for the bottom line puts them outside of the military chain of command? Should there be more regulation – given that they are often implicated in bad things, including prison abuse and being used by dictators for non-democratic ends? Do they let governments do things that they otherwise couldn’t do – like US, which has lowered political cost of war by limiting military casualties? What is their legal standing – they are    in a grey area,
since they aren’t soldiers, or civilians; they look most like “enemy combatants” legally speaking? Do they threaten the uniqueness of the military as a professional identity free from market pressures? 

Notes on the legal issues brought up by PMFs: They are not civilians, because they interrogate prisoners, carry and use weapons, load bombs and perform other critical military roles. They often operate in places
without well-established courts (like Iraq), but it is often difficult to prosecute them in their home country, too, because of jurisdiction issues.  Suggestions for amelioration: 1) Lift the veil of secrecy.  Openness about money spent, numbers of contractors working for the pentagon, and their casualties. 2) Open dialogue about what should and shouldn’t be contracted out by the govt. 3) Privatize only if it will save money or raise quality. 4) Improve legal accountability. Fill loopholes. Create a UN body to sanction them, eventually, but that will take too long, so push new domestic laws.  

Caroline Holmqvist, Private Security Companies: The Case for Regulation
Some say there should be a total ban on PMFs. This is unrealistic. Can’t enforce it and would work against transparency. Some say that market will cure all. But it hasn’t happened yet, and couldn’t address accountability issues. So realistically, we should regulate it. 

Three issues need to be addressed: 1) accountability. 2) legitimacy. 3) practical issues such as PMF interaction with states, legal regimes etc. 

International Legal Instruments are inadequate. PMFs are not covered by UN OAU/AU conventions on mercenaries, and those conventions are not too powerless to get anything done anyways (Convention Against Training, etc. of Mercenaries has only 22 states parties in 12 years, no big players).  Amending them to fit PMFs in won’t happen. Prosecution in ICC won’t affect the industry at large. National legislation might be more effective in the short term. But regulatory instruments should also be considered. 

UN regulation. 1) UN could take an official stand, that would have important normative weight. This could be regarding only its own use of PMFs, in support of peace ops.  2) Could develop public standards, including lists of current contracts, rules of engagement, etc. 

Self-regulation. 1) Non-binding option: Could be like codes of conduct, allowing clients to choose based on behavior of specific company. Could be drawn up by PMFs, creating “race to the top.” Some of this has already happened. States should sanction such codes of conduct, to give companies incentives. 2) Could be binding at state level, such as Kimberley Certification Process, dealing with rough diamonds. 3) NGO’s
could regulate, using voluntary principles and monitoring mechanisms. 

Cost/benefits of self-regulation. Ups: non-exclusive, could be tried in tandem. Market could drive bad apples out of business. Increases legitimacy of PMFs. Downs: Places cost on private actors themselves. Could drive down possibility of legally binding mechanisms. Could further marginalize the state.  

National Legislation: 1) US – Internation Traffic in Arms Regulations. Licensing scheme, but no provisions once licenses are gotten. 2) South Africa – Regulation of Foreign Military assistance. Bans mercenary
activity, and regulates military assistance abroad. Any SA firms must get govt. approval to take a foreign contract. Author says it has constitutional probs, limiting freedom of contract, etc. 3) UK – proposed – licensing scheme. 

- none of these options have real oversight or control. 

- PSC’s can easily evade national legislation, b/c they can just move to
new country. Plus have two systems to regulate in – home country of PMF,
and colony, I mean country, in which they are operating abroad. 
- from Class: this raises the question, with transnational corporations:
which government has the responsibility to act? Example is Shell Oil
doing terrible things in Nigeria. Govt. says, they’re too big and too
important. We can’t do anything about the thugs they hire to beat and
kill people. 

What does HR movement do about this? Codes of conduct. Global Compact.
Both ineffective. New norms were drafted. On the new norms that were drafted: 1) The same old people were put in charge of the drafting, so will things really be different? 2) Baxi’s critique – doesn’t this just create more unrealistic human rights discourse that won’t be enforced, and might serve a legitimating
function? It would be better to have more practical proposals for things that actually be done to limit HR abuses by int’l corporations. Most ppl didn’t like this article b/c it was pretentious and confusing.
ASSIGNMENT 20:_________________________________________________________
Human Rights and Development
Transnational Corporations

Readings

Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights (2003)

· Preamble invokes the authority of a huge list of HR conventions, declarations, int’l industry codes, regional conventions

· General obligations: Corporations have a general obligation to promote, secure, respect, and ensure protection of human rights.

· Specific rights that are discussed: right to equality and non-discrimination; right to security of persons; rights of workers; respect for national sovereignty; consumer protection; environmental protection.

· Implementation provisions: Corporate rules and self-reporting; monitoring by the UN; States establish legal and regulatory framework

· Transnational corps and “other business enterprises” are defined broadly to include any business that is “not entirely local.”


Report of the UN High Commissioner on Human Rights (2005)

· Existing initiatives and standards on HR responsibilities of corporations include: International instruments, national laws, certification schemes with independent monitoring, voluntary initiatives, mainstream financial indices, trainings and meetings.

· These initiatives differ in the source, scope of human rights, territory and company coverage, and in implementation.  Most are non-binding.  National laws on binding on companies.  International treaties are binding on States parties. (Report goes on to compare ILO Tripartite Declaration, OECD Guidelines; UN Global Compact, and the draft Norms).

· Draft Norms: Tries to articulate direct responsibilities of corporations. Variety of implementation mechanisms.  Arguments for and against the Norms.

· Outstanding issues for the HR Commission:

· What are the responsibilities of business?

· What kinds of businesses are bound, and what’s the scope of the responsibilities?  How to define “spheres of influence and activity”?

· Which human rights are businesses responsible for?

· How to guarantee that businesses comply?

· Is there need for a UN statement of universal standards?

· What would the legal nature of those responsibilities be?

Upendra Baxi, Market Fundamentalisms: Business Ethics at the Altar of Human Rights, (2005)

· The Norms represent a full reassertion of the UDHR paradigm against the emergent market-friendly paradigm of HR.

· The Norms are extremely bold: it proclaims a zero-tolerance, universal approach to the responsibilities of businesses for HR.

· Baxi makes 4 critiques

· Dense intertexuality of the norms: The Norms exemplify tendency of HR system to build soft law upon soft law.  Reduces the intelligibility of the norms; the norms because meaningless, confusing.

· The Norms offer a “network conception” of corporate activity such that all human rights norms apply to all types of businesses.  This pragmatically reflects how business works in globalized economy, but it may be inappropriate to not differentiate between different types of businesses, or between businesses and States.

· The Norms fail to specify clearly the obligations of businesses.  It doesn’t define  “spheres of influence and activity.”

· The Norms don’t address, or presume the answer to the complex question of what the ethical obligations of businesses are exactly.  The Norms extend all human rights obligations to all businesses.  But the ethical question remains: which approach should we use to articulate these obligations

Class Discussion, Nov. 18

· HR response to transnational corporations has been forced into 2 directions

1. Codes of conduct; voluntary, self-imposed -- so not really a "human rights" paradigm.  Grows out of more market-oriented view (Friedman)

2. Global Compact, Kofi Annan's initiative: Dialogue format.  Companies that have signed on report back voluntarily.  No monitoring.

· Draft Norms on the Responsibilities of Transnational Corps and Other Business Enterprises

1. Strongly supported by HR groups, opposed by developed countries and corporations

2. Compromise: appointment of former head of Global Compact as Special Rapporteur, who promised to adopt HR starting assumptions, but has privately said that the Norms are unworkable.

· Upendra Baxi’s article, Market Fundamentalisms

1. Addresses key question of clash between HR and market paradigms

2. Norms are ill-conceived;  it ignores all the complexities of private actor, state responsibility, etc.

3. You cannot keep building soft law on soft law.  The foundation is lacking.

4. In his book Future of Human Rights, he suggests a solution in the form of much more limited obligations for corporations.

ASSIGNMENT 21:_________________________________________________________
Evaluating critiques of the international human rights regime
READINGS: Ryan Goodman and Derek Jinks, How to Influence States: Socialization and International Human Rights Law
· Introduction- article uses a sociological approach to criticize the focus on coercion and persuasion and to advocate for acculturation

· Three specific mechanism for influencing state practice- coercion, persuasion, and acculturation (acc) 

· Using empirical legal studies to clarify mechanics of law’s influence

· Three mechanisms of social influence- 3

· State of field (background)- rationalists versus constructivists

· Rationalists- military-economic power and global material structure (coercion)

· Constructivists- norms and global ideational structure (persuasion, which often includes acc)

· 1) coercion- influence other states by escalating benefits of conformity or costs of nonconformity through material rewards and punishments 5

· ex: US Foreign Assistance Act

· 2) persuasion- through social learning and other forms of info conveyance, actors are consciously convinced of the truth, validity or appropriateness of a norm, belief or practice- they change their minds- 5

· two factors that determine persuasiveness of messages

· framing- framed to resonate w/ already accepted norms

· cuing- target audiences to think harder about merits 

· 3) acculturation- general process of adopting beliefs and behavioral patterns of the surrounding culture; induce change through pressures to assimilate- 6

· microprocesses- 

· cognitive pressures- social-psychological costs of nonconformity or benefits of conformity

· social pressures- shaming, shunning, public approval 

· acc  as incomplete internalization- acc can result in outward conformity with a social convention without private acceptance or corresponding changes in private practices

· social sanctions and rewards (different from in coercion)

· social, not material costs, will influence thought and action

· acc  and the state- question whether states are amenable to acc

· acc predicts that socialization processes will press organizations toward increasing isomorphism (structural similarity across organizations)

· structural attributes and official goals of the state correlate with other states in the world (women’s rights, suffrage)

· three regime design problems in human rights law

· conditional membership-12- HR regimes must decide whether to have an inclusive or restrictive membership (conditional on HR performance)

· coercion analysis: 13

· inclusive- more interactions= get more information, lower transaction costs for cooperation

· restrictive- information-forcing effect, more cooperation among regime participants

· persuasion analysis: 15

· inclusive- generally favors this approach b/c lower transaction costs and more dialogue; more community pressure

· restrictive- exclusion can mobilize social movements

· acculturation analysis: 15

· inclusive- social effects on insiders, no subculture of outsiders, message of universality

· restrictive- membership can serve as affirmation or censure, greater affinity among insiders, small groups= more acc

· on balance, supports inclusive membership

· precision of obligations- 19- how precise should obligations be

· coercive analysis- 19

· precision- discourages free riding, defines what counts as cooperative behavior

· ambiguity- facilitates agreement in the drafting stage

· persuasion analysis- 20

· precision- (favored)- content of rule is assessed and ideally internalized

· ambiguity- facilitates agreement, need for subsequent discussions propels communication process

· acculturation analysis- 21

· precision- broader zone of agreement b/c of social pressures and shared global culture

· ambiguity- better for institutionalizing effects

· implementation: monitoring and enforcement- 23

· spectrum- soft to hard techniques (publishing best practices, monitoring and reporting, criticizing bad actors, binding decisions and material sanctions)

· coercion approach- values hard techniques- link HR performances to financial and military interests

· persuasion approach- uses managerialism- engage govts in discussion about practices, monitoring and reporting also helpful

· acculturation approach- publishing best practices is valued, external surveillance/reporting important

· toward an integrated model- should take processes of acc seriously, account for negative interactions among the 3 mechanisms, consider sequencing effects

· conclusion- central problem for HR regimes is how best to socialize bad actors to incorporate globally legitimated models of state behavior and how to get good actors to perform better

CLASS DISCUSSION

Influencing states- article on acculturation

· Obsession in article to classify everything into sociological terms

· Focus on “empirical”- is that appropriate for HR discourse? Social science obsession w/ justification through empiricism

· Seems as though they think there are some good states- who are they talking about

· Acc takes us back to the challenge of trying to change cultures; essence of HR

· Empiricism- HR proponents tend to be more faith-based; they see HR more as a faith, not up for careful scrutiny

· There have been some studies done; especially in relation to treaty regimes- 


· Heinz and Villgen- impact of UN HR Treaties on the domestic level

· Came up with measures which they suggest can help us look at the impact of intl treaties (policy development, judicial decisions, legislative reform)

· Goldsmith and Posner- don’t like HR regime, say it doesn’t make difference in domestic order; only in Europe 

Other critiques

· David Kennedy (Harvard)- the intl HR movement as part of the problem? He says that movement has been highly problematic in terms of its overall impact

· One of the major external critiques of HR is that it’s a convenient cover to promote liberal market conventions- market freedoms

· if you want to challenge/critique the way in which societies operate, you must use HR, but there are other lenses, but HR has played a hegemonic role and pushed out other discourses

· HR views problem and solution too narrowly

· HR promises more than it can deliver; does more to produce violatios- strong critique

* the rest of lecture was general closing comments for the course (last day of class) and aren’t included here

